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EXCISE TAX TECHNICAL AND ADMINISTRATIVE 
PROBLEMS 


TUESDAY, JANUARY 10, 1956 


Howse or REPRESENTATIVES, 
SuBcoOMMITTEE ON Excise Tax TECHNICAL AND 
ADMINISTRATIVE PROBLEMS OF THE 
CoMMITTEE ON Ways AND MEans, 
Washington, D. C. 

The subcommittee met at 10:10 a. m., pursuant to call, in the hear- 
ing room of the Committee on Ways and Means, Hon. Aime J. For- 
and (chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will come to order. 

The committee is now resuming the hearings which we held last 
October. It will be recalled that on October 6, the last date that Dr. 
Smith and the other Treasury people were here, the Chair announced 
that there would be a certain period permitted so that the staff of the 
Treasury and the staff of the Joint Committee on Internal Revenue 
Taxation and the staff of our committee could work together to see if 
we could not come up with a set of specific recommendations to which 
everybody would agree. 

I understand that has been done and that we have such a set of 
recommendations available this morning. For the purposes of the 
record, without objection, I shall offer a report to the decmenaiiten on 
Excise Tax Technical and Administrative Problems. This is a docu- 
ment which was prepared jointly by the Joint Committee on Internal 
Revenue Taxation and the Treasury Department. 

(The report referred to follows :) 
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LETTER OF TRANSMITTAL 


JANUARY 9, 1956. 
Hon. Aime J. Foranp, 
Chairman, Subcommittee on Excise Tax Technical and 
Administrative Problems, 
Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

Dear Mr. Foranp: There is transmitted herewith a joint report 
of the staffs of the Treasury (including the Internal Revenue Service) 
and the Joint Committee on Internal Revenue Taxation on excise tax 
technical and administrative problems. Mr. Riddell, professional staff 


member of the Committee on Ways and Means, has participated in 
these studies. 
Respectfully yours, 


Coun F. Sram, 
Chief of Staff, 
Joint Committee on Internal Revenue Taxation. 
Dan TxHRoop Situ, 
Special Assistant to the Secretary of the Treasury in Charge of 
Taz Policy. 
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SUMMARY OF RECOMMENDATIONS 
I. GENERAL 


A. FULL AGREEMENT 
1. Warranties 


A readjustment in sales price giving rise to a credit or refund should 
not be made with respect to the expenses sustained by a taxpayer in 
fulfilling his warranty. 

Where the taxpayer makes a separate compulsory charge, the 
definition of sales price for purposes of the retailers and manufacturers 
taxes should be amended to include specifically compulsory charges 
for the warranty of the articles. 

It is believed that the report accompanying such legislation should 
indicate that it is declaratory of the intent of Congress as originally 
expressed in enacting section 6416 (b) (1) of the 1954 code and corre- 
sponding provisions of the 1939 code and prior laws. 


2. Cooperative advertising 


The status of cooperative advertising in relation to a manufacturers 
tax base should be clarified by a specific ruling of the Internal Revenue 
Service to provide substantially as follows: 

(1) Where a manufacturer’s selling price to his customer contains 
an unsegregated advertising charge, it is a part of his tax base. 

(2) In the case where a manufacturer makes a separate charge to 
his distributor for advertising and the proceeds are kept in a separate 
account earmarked for advertising, the separate advertising charge is 
not a part of the tax base provided the charge is either listed on the 
sales invoice or billed separately; the contributions from distributors 
are set aside as a fund to be used for advertising for the benefit of 
these contributors; and the funds are so used or the unexpended 
portion is held in trust or refunded to the contributor upon his with- 
drawal from the program. 

(3) Where the manufacturer makes a contribution to the advertising 
account in the case of a separate fund, the amount of the manufac- 
turer’s contribution may not be deducted in computing the taxable 
sale price. Subsequent allowances from such contributions to dis- 
tributors for expenditures by them or their dealers in advertising 


should be treated as readjustments of sale price under section 6416 
(b) (1) of the code. 


8. Sale of installment accounts 


Uncertainty as to congressional intent with respect to the tax to be 
paid upon the sale of installment accounts at less than face value 
should be resolved by statute. The rule now applied by the Service 
requiring payment of tax upon face value irrespective of the selling 
price with, however, payment of the tax on the selling price in bank- 
ruptcy and receivership cases is proposed as being a reasonable one if 
the rule used for bankruptcy and receivership sales is extended to 
similar sales under any other legally distressed situation. 


5 
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4. Installment accounts under Louisiana law 


To make it clear that taxpayers in Louisiana are to have the privi- 
lege of deferring their tax payments under the installment type of 
contract which is recognized under Louisiana law, sections 4053 and 
4216 (c) should be appropriately amended. 

5. Consolidated returns 

Statutory authority should be given the Secretary of the Treasu 
or his delegate so that he may authorize by regulations (subject to suc 
limitations and conditions as appear appropriate or administratively 
desirable) a person liable for the filing of returns of retailers taxes and 
the transportation of property tax designate his supplier or shipper to 
perform such acts as are required of him in connection with the filing 
of returns relating to such taxes. 


Il. Manuracturers: Excisses 
A. FULL AGREEMENT 


1. Rebuilt automotive parts ; 

In regard to the reconditioning, rebuilding, and repairing of auto- 
motive parts, the Service will reexamine its latest published ruling on 
treatment of generators to evaluate its consistency with the present 
treatment accorded to the rebuilding of automobile engines. 

2. Electric direct-motor driven fans and air circulators 

Electric direct-motor driven fans and air circulators should be taxed 
only if they are of the household type. 

8. Definition of radio and television components 


The tax on television and radio components should be applied only 
to those components which are suitable for use on or in connection 
with entertainment type sets. 


B. AGREEMENT IN PRINCIPAL 
4. Leases 


The tax on articles leased instead of sold should be limited to the 
tax that would have been due had the article been sold, but only if 
some sales of the articles are made. 


III. Retainers Excisses 
A, FULL AGREEMENT 


1. Semiprecious stones purchased by lapidarists 


The test of taxability of semiprecious stones should turn upon 
the finished state of the stone. They should be subject to tax only 
when cut or polished. 


2. “Basket clause’’ under luggage tax 


The “basket clause’ in section 4031 should be removed and in 
lieu thereof a somewhat longer list of articles should be made subject 
to the tax. 
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IV. Excises on Factnirigrs AND SERVICES 
A, FULL AGREEMENT 


1. Geographical scope of general admissions tax 


The law should definitely state that the admissions tax applies 
only to events that take place in the United States. 


2. Exclusive use of cabaret premises 


The Internal Revenue Service is to issue new rulings under the 
cabaret tax to provide that where a private organization conducts an 
affair in a room customarily and regularly used as a cabaret and 
negotiates with the proprietor to provide the dinner and any other 
services desired but not for the entertainment, the cabaret tax will 
not apply if the private organization by independent negotiations 
provides its own entertainment and the entertainers are not regularly 
employed by the proprietor both prior to and after the affair in 
question. 


8. Collection of tax on amounts paid to concessionaires at cabarets 

The proprietor, owner, or Jessee of a cabaret should be required to 
collect the cabaret tax due from concessionaires and include such 
amounts when making his monthly deposits and quarterly returns 
with other payments received by such proprietor for admission, 
refershments, service, or merchandise. 


4. Life memberships in social clubs 


The annual tax on life memberships should be equivalent to the 
tax on the annual dues and membership fees of the type of annual 
membership providing privileges most nearly like that of the life 
membership. 

§. Communication taxes 


It is agreed that a study should be made of the communications 
taxes to determine whether they should be revised substantially to 
conform to modern techniques and to remove any competitive prob- 
lems which may exist. 


V. DocumMENTARY STAMPS 
A. FULL AGREEMENT 


1. Partnership treatment 


The so-called entity rule should be adopted for transfers of partner- 
ship interests in the case of the documentary stamp taxes, 


2. Payment of transfer taxes through national securities exchange by check 

The purchase of stamps by clearinghouses of national security 
exchanges should no longer be required and instead clearinghouses 
should be required to make daily payment by check to an authorized 


Government depository of the total amount of taxes shown on the 
broker-member’s reports. 


3. Exemption certificates 


The statutory requirement for exemption certificates under the 
documentary stamp taxes should be liberalized. 
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4. Return of stock or certificates of indebtedness deposited as collateral 
security 
The transfer tax should not apply to the return of stock or certifi- 
cates of indebtedness deposited as collateral security. 


5. Basing the stock issuance and transfer taxes on the actual value rather 
than par value 

The stock transfer and issuance taxes should be revised as follows: 

(1) The tax on the transfer of stock or stock rights would, in 
general, be 5 cents on each $100 or major fraction thereof of ‘the 
actual value of each certificate (or of the share where no certificate 
is transferred). The minimum tax per certificate (or share where no 
certificate is transferred) however, would be 5 cents. The rate 
would be 5 cents per share in the case of transfers which do not 
involve a sale or exchange for value. 

(2) In the case of the stock issuance tax, the rate would be 10 
cents on each $100 or major fraction thereof of the actual value of 
each certificate (or of the shares where no certificate is issued). The 
minimum tax in any case would be 10 cents per certificate (or share 
if no certificate is issued). 


6. Definition of certificates of indebtedness 

The statute should specify that certain notes which are more in the 
nature of certificates of indebtedness than promissory notes should 
be subject to the documentary stamp tax as certificates of indebted- 
ness. The test could be based upon the length of time for which the 
note is issued. 


7. Transfers of worthless certificates of indebtedness 

Transfers made by an executor or administrator of certificates of 
indebtedness to a legatee, heir, or distributee should be exempt from 
the tax if the value of the certificates is not greater than the amount 
of the tax involved. This would extend the present rule for stocks to 
certificates of indebtedness. 


B. AGREEMENT IN PRINCIPLE 


1. Tax on issuance of stock where earned surplus is dedicated to capital 
account 
As a matter of principle, no issuance tax should be asserted on the 
mere dedication of earned surplus to capital. 


2. Statutory mergers and consolidations 

In the case of statutory mergers and consolidations the present 
double tax should be eliminated and only the tax imposed by section 
4301 on the issuance of shares or certificates of stock should be made 
applicable. This should be limited to cases where the stock or certifi- 
cates of stock are issued directly by the acquiring corporation to the 
security holders of the component corporation. 


3. Odd-lot transactions 


It is agreed that one of the two taxes on odd-lot transactions be 
eliminated. 
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VI. Wacerine Tax anp Taxes oN Corn-OperatTepD MAcHINES 
A. FULL AGREEMENT 


1. Liability of ‘‘runners’’ for the tax on wagers 


It is recommended that the law be amended so that an agent who 
refuses or is unable to name his principal shall be deemed prima facie 
the principal for the purposes of the 10 percent excise tax on wagers. 


2. Coin-operated amusement devices actuated by remote control 


The definition of a coin-operated amusement device should include 
the type which is actuated by remote control without the use of a coin. 


VII. Exemption AND REFUND PROCEDURES 
A. FULL AGREEMENT 


1. Major exemption and refund or credit provisions 


A more uniform system of exemptions and refunds or credits is 
recommended for manufacturers’ sales (or resales) for further manu- 
facture, for export, to State and local governments, and for fuel sup- 
plies, etc., for certain vessels and aircraft. Such rules should also be 
followed where applicable, in the case of retailers taxes and the taxes 
on communications and transportation. This would be done by 
providing for the permanent registration of purchasers for any of the 
exempt purposes and tax-free sales would be made only to such pur- 
chasers. Tax-free sales would not require the use of exemption 
certificates but would be evidenced by a notation on the sales invoice 
of the registration number of the exempt purchaser. Where a sale 
is made by the initial manufacturer on a tax-paid basis and the 
purchaser subsequently uses or sells the article for one of the prescribed 
exempt purposes, a refund or credit should be allowed upon proof of 
such a sale. The refund or credit would be allowed whether or not 
there had been an indication at the time of the initial purchase that 
the article was intended for use for one of the specified exempt pur- 
poses. The refund or credit should be made through the initial 
manufacturer. 


2. Special exemption and refund problems 


(a) Areas of double taxation or faulty applications of exemptions 

(1) The credit for tires, tubes, and auto radio and television sets.— 
The crediting device presently provided in section 6416 (c) in the 
case of the excise tax on automobiles and trucks could be extended 
to any manufacturers excise tax. With respect to articles sold for 
export or to State or local governmental units, tax-free sales (or 
credits or refunds) could be aed in the same manner as for other 
articles sold for export or to State or local governmental units. 

(2) Problems arising where clocks are combined with other articles. — 
Provision should be made in the statute that where clocks are combined 
with other articles subject to a manufacturers excise tax the manu- 
facturers tax is to apply to the entire combination in the manner now 
prescribed by ruling. 

(b) Technical problems in the manufacturers taxes 

(1) Sale of certain parts or components as repair or replacement parts.— 

Section 4220 should be amended to carry out the intent of Congress 
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as was stated in both the House and Senate reports in Public Law 
367, 84th Congress, that “‘the adoption of a single rule exempting parts, 
accessories, or components from tax except where they are sold for 
repair or replacement use, will provide greater equity and simplify 
administration and compliance.”’ Therefore it should be made clear 
that parts or components sold for repair or replacement are still 
subject to tax. 

(2) Use by manufacturer of certain parts or components.—Section 4218 
should be amended to make it clear that with respect to automobile 
parts and accessories, radio and television components, refrigerator 
components, and camera lenses, a tax is still to be imposed where 
such parts are used by the manufacturer as repair or replacement 
parts. 

(3) The definition of refrigerator components.—The exception in sec- 
tion 4221 that the term component means certain specified parts “‘ex- 
cept when sold as component parts of complete refrigerators, refrig- 
erating or cooling apparatus, or quick freeze units (hereinafter 
referred to as ‘refrigerating equipment’) is no longer necessary since 
Public Law 367 achieves the same results on a broader basis. 

(c) Documentary stamp taxes 

(1) Statute of limitations for stamp taxes.—Section 6501 should be 
amended to provide that the period of limitations should commence 
running in the case of an assessment from the time the stamp tax is 
paid rather than from the time the tax became due. Section 6805 (a) 
should be amended by striking out the third and fourth categories for 
which redemption can be made, i. e., those where the stamp has been 
improperly or unnecessarily used and where the rates and duties have 
wrongfully been collected. Subsection (c) of this section which 
provides the redemption period of 3 years from the date of purchase 
should be amended to make it applicable only to unused stamps. 

(2) State and local government tax liability in the case of real-estate 
conveyances.—The treatment presently provided by ruling exempting 
State and local governmental units from the tax on conveyances 
should be added to the statute but no distinction should be made 
between transfers or acquisitions for governmental as distinct from 
proprietary functions. 

(d) Club-dues tax 

(1) Power of attorney required in the case of claims for credit or 
refund.—An indication of consent from members, rather than the 
execution of a power of attorney, would be acceptable in the future 
as a basis on which to allow a credit or refund. The procedure to be 
followed would be substantially that which is now followed as in the 
case of manufacturers-excise taxes. 

(2) Refund of tax in the case of refund of initiation fee—Section 
6415 (d) as now interpreted by the Service seems to carry out the 
original intent that a refund on an initiation fee that is repaid to a 
member should be made irrespective of when the initial payment 
was made. 

(e) Cabaret tax and transportation of oil by pipeline. 

Section 6416 should be revised to make it clear that a refund of a 
cabaret tax and the tax on the transportation of oil by pipeline will 
be made where the amount of the tax has been repaid to the consumer 
of the service or where the consumer of the service gives permission 
to the performer of the service to the allowance of the credit or refund. 
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VIII. Firoor Stock ReEeFrunps 
A. FULL AGREEMENT 


1. General revision of present floor stock refunds of manufacturers’ 
excises.—The system used under the Excise Tax Reduction Act of 
1954 was found to be, generally speaking, satisfactory. The following 
changes should be cela 

(a) Dealers should be required to file their claims with the manu- 
facturers at some time prior to the time manufacturers have to file their 
claims. A period of 2 months and 10 days after the rate reduction 
should be allowed for the filing of these claims with the manufacturers. 
Manufacturers would then be given an additional period of at least 
1 month or possibly as much as 3 months for the compiling of these 
claims of the dealers and making a claim to the Government. 

(6) Manufacturers should not be required to pay dealers their 
claims prior to the time the manufacturers file their claims or even 
prior to or at the time the manufacturers receive the benefit of the 
credit or refund from the Government. Instead the manufacturers 
should be required to state that within 30 days after they receive a 
refund or credit they will pass it on to the dealers. 

(c) The filing of claims by manufacturers should be integrated with 
the filing of their quarterly excise tax returns. 

2. Price reduction requirement for gasoline-—The requirement that 
gasoline prices be reduced to reflect the refund on tax-paid floor stocks 
seems no longer necessary because of general competitive conditions 
and should be repealed. 

3. Automobile parts and accessories.—The technical error in the 1954 
code which provides for floor stock refunds on automobile parts and 
accessories should be corrected as this was not the intention of Con- 

ress. 
4. Sugar.—Since the time for filing claims for all other floor stock 
refunds is based on statutory time limits, one should be provided in 
the case of tax-paid imported sugar or imported products composed 
in chief value of manufactured sugar. 

5. Alcoholic beverages and cigarettes—Since the price-reduction pro- 
vision for alcoholic beverages and cigarettes was eliminated by the 
1954 code, it is no longer necessary to require claimants of refunds to 
keep the detailed records of the type prescribed in the law, and this 
provision should be deleted. 





IX. ApsJustTMENT OF PRICE ON SALES TO SELLING SUBSIDIARY 


The statute should be amended to include the presumption that a 
sale to a selling subsidiary is not at arm’s length. 


X. OprionaL Return System ror Cigar Tax 


To meet the special problems of cigar manufacturers who desire to 
have more flexibility in marketing than is possible with the use of 
stamps, the Treasury Department will authorize the use of a a daily 
return system on an optional basis for cigar manufacturers. 





PART 1: SPECIAL EXCISE TAX PROBLEMS 


I. GENERAL 
A. Full agreement 


1. Warranties.—The United States Court of Claims in the case of 
General Motors Corporation, Frigidaire Division v. the United States (121 
F. Supp. 932) held that the separate charge for a 5-year warranty 
which a vendee had to purchase with each refrigerator was part of 
the manufacturer’s sale price of the refrigerator. However, the court 
also held that the taxpayer is entitled to a refund of a portion of the 
tax paid equal to the ratio of the expenses incurred in the repair or 
replacement of refrigerators under such a warranty to the original 
sale price of the article. A writ of certiorari filed with the Supreme 
Court of the United States to obtain review of the decision was not 
granted. 

The decision is subject to the much broader interpretation that 
refund must be allowed a manufacturer or retailer with respect to 
tax attributable to expenses incurred in the repair or replacement of 
a taxable article pursuant to a warranty, express or implied, even 
though no specific or separate charge is made. The court stated: 

When an article is sold with a warranty, and fulfillment of the warranty costs 
the seller a certain sum, he has in fact received for the article only the amount 


by which the sale price exceeded the cost of fulfilling the warranty. He has, in 
effect, given the purchaser an “allowance” when he has spent money for his 


benefit. 

The Court of Claims arrived at its conclusion by interpreting 
section 3443 (a) (2) of the Internal Revenue Code of 1939 (now sec. 
6416 (b) (1) of the Internal Revenue Code of 1954) as meaning that 
the “price” of the article ‘is readjusted” when the article is repaired 
or replaced without charge in accordance with a warranty. This 
conclusion is contrary to the Government’s position continuously in 
effect since this statutory provision was first enacted in 1932. The 
decision applies to the long list of articles subject to manufacturers’ 
and retailers excise taxes. 

The decision does not appear to be in accord with the intent of 
Congress in enacting the statutory provision referred to. Section 
621 (a) (2) of the Revenue Act of 1932, which first introduced this test 
into the law, provides as follows: 


SEC. 621. CREDITS AND REFUNDS 


(a) A credit against tax under this title, ora refund, may be allowed or made—— 
* * * * * * OK 
(2) to any person who has paid tax under this title with respect to an 
article, when the price on which the tax was based is readjusted by reason 
of return or repossession of the article or a covering or container, or by a 
bona fide discount, rebate, or allowance; in the amount of that part of the 
tax proportionate to the part of the price which is refunded or credited 


12 
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The report of the Committee on Ways and Means contains the fol- 
lowing in explanation of the provision: 

This last provision covers readjustments such as cash or quantity discounts, 
credit for return of goods or containers, and any other bona fide rebate or allow- 
ance amounting to a change in the sale price. [Italic supplied.] 

Where a manufacturer, under a warranty, repairs or replaces an 
article of his manufacture which is defective, the sale price of the 
article on which the tax was based has not been changed. The 
manufacturer, in making the repair or replacement, has merely fur- 
nished the purchaser at a later date with the kind and quality of 
merchandise which should have been, but was not, delivered in the 
first instance. There is no “readjustment” of the ‘price’ of the 
article since no consideration flows to the purchaser. Rather, there 
is a readjustment in the article itself to make it serve the purpose 
originally intended. The expense of making good on the warranty 
is part of the “cost”’ of manufacturing the article made necessary by 
the manufacturer’s original failure in producing the article. Such 
expenses are taken into account in determining the manufacturer’s 
profit for income tax and similar purposes, but they do not have the 
effect of readjusting the “‘price’’ of the article (the consideration 
received by the manufacturer from his purchaser), which is the type 
of readjustment contemplated by the law for the allowance of a 
refund or credit. 

The tax is based on the price paid the manufacturer for the article 
and is passed on to the customer either directly by a separate charge or 
indirectly by including the amount in the price of the article. Thus, 
the ultimate purchaser who bore the burden of the tax will derive no 
benefit from the refund or credit granted the manufacturer. In 
effect, the purchaser pays a greater tax on the article than is retained 
by the Government. 

A large amount of revenue will be lost if expenses incurred by manu- 
facturers and retailers in fulfillment of warranties are allowed. The 
Internal Revenue Service has made a survey of district directors’ 
offices under the five regional commissioners in New York, Chicago, 
San Francisco, Philadelphia, and Cincinnati to determine the claims 
which thus far have been filed on the basis of the Frigidaire decision. 
These regions contain the chief manufacturing centers for articles 
subject to manufacturers’ excise taxes. 

The reports show that claims pending in district directors’ offices 
in these regions as of September 1, 1955, have been filed by only some 
70 taxpayers but already amount to $55 million. Many of the claims 
relate only to earlier periods in order to protect the claimants against 
the running of the statute of limitations. It is expected that the 
same claimants will file further claims covering later periods. In 
addition a large number of manufacturers have not yet filed claims. 
It is anticipated that all claims involved up to the present time alone 
will be many times $55 million. 

Moreover, the decision will result in a substantial administrative 
burden in processing numerous claims without any statutory or judicial 
guidance as to what type of expenses incurred by the manufacturer or 
retailer may be charged to the repair or replacement of the article. 
For example there is nothing in the court decision, nor in the law, to 
show whether overhead costs are to be included in determining the 
repair expenses and, if so, what type of overhead expenses may be 

68693—56—pt. 2—2 
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allowed, whether the manufacturer’s sale price of a part used in the 
repair or the actual direct cost of making such part is to be considered 
as part of the repair expenses. There is also a question whether trans- 
portation, delivery, insurance, installation, and similar costs are to 
be included as repair expenses for which refund is to be computed, 
since such costs under the law are excluded in establishing the sale 
price on which tax is originally computed. Claimants have included 
the following items of costs in justifying the amounts claimed: (1) 
direct labor; (2) parts; (3) oneal standard burden; (4) payments 
made to authorized service agencies; (5) transportation charges on 
the incoming unit for repair; (6) transportation charges on the out- 
going repaired unit; (7) factory supplies; (8) expense of clerical billing; 
(9) factory clerical expense; (10) payroll taxes; (11) warehousing of 
repair parts; (12) office salaries and supervisory expense; (13) stationery 
and office supplies; (14) travel expense; (15) salaries of repairmen in 
field; (16) outside sales expense; and (17) amounts reimbursed for 
local advertising. Many of these expenses could not be determined 
accurately and claimants of necessity have made arbitrary allocations. 

It is evident that the Frigidaire decision will involve a substantial 
loss of Government revenue not previously anticipated, be difficult 
to apply because the lack of statutory guidance, and is not in accord 
with congressional intent. 

Therefore, it is suggested that the code be amended to make clear 
that a readjustment in sale price giving rise to a credit or refund does 
not occur with respect to the expenses sustained by a taxpayer in 
fulfilling his warranty. 

In order to lay at rest any question as to application of the tax 
in the case where the taxpayer makes a separate compulsory charge 
it is also suggested that the definition of sales price for purposes of the 
retailers’ and manufacturers’ taxes be amended to include specifically 
compulsory charges for the warranty of the articles. 

It is believed that the report accompanying such legislation should 
indicate that these amendments are declaratory of the intent of 
Congress as originally expressed in enacting section 6416 (b) (1) of 
the 1954 Code and the corresponding provisions of the 1939 Code 
and prior laws. 

2. Cooperative advertising —In 1932 the Service published a ruling 
holding that additiona] charges billed by a manufacturer to a dis- 
tributor or dealer for advertising may be excluded from the selling 
price if it could be established that the value of the advertising serv- 
ice equaled or exceeded the amount so collected. These amounts 
could be excluded from the tax base only if they were shown sepa- 
rately on the invoices to the customer and were expended for local 
advertising. The ruling also provided that all national advertising 
is an expense to the manufacturer and must be borne by him. 

In F. W. Fitch Company v. United States (323 U. S. 582 (1945)), 
the Court concluded that none of a manufacturer’s advertising costs 
may be excluded in determining the sales price subject to tax. 

The basic questions involved in treatment of cooperative adver- 
tising are: 

(1) Whether such charges are initially includible in the manu- 
facturer’s sales price on which tax is to be based, or 

(2) Whether, if such charges are initially includible, allow- 
ances for advertising expenditures constitute readjustment of the 
manufacturer’s selling price for tax credit or refund purposes. 
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This problem depends upon whether the amount paid by a manu- 
facturer’s vendee for advertising purposes becomes the property of 
the manufacturer to hold or dispose of as he chooses. If so, such 
amount should be included in the basis of the tax. On the other hand, 
the advertising charge may represent a contribution by the customer 
to a fund which never becomes the property of the manufacturer, but 
remains the property of the customer or group of customers who con- 
tribute to the fund. In this situation, the advertising charge should 
not be a part of the manufacturer’s tax base. 

Based on the foregoing, the present position of the Service with re- 
spect to cooperative advertising substantially is as follows: 

(1) The distinction between national and local advertising is 
abolished. 

(2) Where a manvufacturer’s selling price to his customer con- 
— an unsegreteted advertising charge, it is a part of his tax 

ase. 

(3) In the case where a manufacturer makes a separate charge 
to his distributor for advertising and the proceeds are kept in a 
separate account earmarked for advertising, the separate adver- 
tising charge is not a part of the tax base. This exclusion of the 
advertising charge from the tax base can be supported by estab- 
lishing that the charge is either listed separately on the sales in- 
voice or billed separately; the contributions from distributors are 
set aside as a fund to be used for advertising for the benefit of 
these contributors; and the funds are so used or the unexpended 
portion is held in trust or refunded to the contributor upon his 
withdrawal from the program. 

(4) Even in the case of a separate fund (as outlined in (3) 
above), where the manufacturer makes a contribution to the 
advertising account, then in accord with Fitch v. U. S., supra, 
the amount of the manufacturer’s contribution may not be 
deducted in computing the taxable sale price. However, subse- 
quent allowances from such contributions to distributors for 
expenditures by them or their dealers in advertising are to be 
treated as readjustments of sale price under section 6416 (b) (1) 
of the Code. 

The recognition of the allowances in the situation last described as 
readjustments of sale price is distinguishable from the issue involving 
the treatment of expenses incurred in fulfilling warranties on the 
ground that they constitute direct allowances by the manufacturer 
to his customer as a part of the sales program in which the manufac- 
turer is involved. These adjustments are, as indicated before, made 
to the manufacturer’s vendee and are not dependent upon conditions 
which may subsequently occur with respect to the article in the 
hands of the ultimate consumer many steps removed from the 
transaction upon which the imposition of tax occurred. 

3. Sale of installment accounts —Where an article subject to a re- 
tailers or manufacturers excise tax is sold by the manufacturer or 
retailer under an installment sales contract, only a part of the tax 
becomes due with each installment. The law provides (secs. 4053 
and 4216) that the manufacturer or retailer is to pay a portion of the 
total tax upon each payment in the ratio that such payment bears 
to the total charge for the article. 
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There is no provision in present law setting forth how the tax is to 
be computed where installment accounts are sold or otherwise dis- 
posed of by the manufacturer or retailer. The Internal Revenue 
Service has taken the position that in such cases tax is to be computed 
on the face (unpaid) amount of the installment obligations disposed 
of, except in the case of a sale pursuant to a bankruptcy or receiver- 
ship proceeding. In the latter case, the tax is computed on the 
amount realized on the disposition of the installment accounts. How- 
ever, where a sale is made, the remainder of the tax immediately be- 
comes due because the seller is no longer collecting his payment on an 
installment basis. 

It is suggested that any uncertainty as to congressional intent be 
resolved by statute. The rule applied by the Service is proposed as 
being a reasonable one if the rule used for bankruptcy and receiver- 
ship sales is extended to sales under any other legally distressed 
situations. 

Maintenance of liability for tax in the full amount of the original 
sales price is suggested where installment accounts are sold under 
ordinary sales arrangements for several reasons. Since the customer 
receives no price or tax reduction as the result of the sale of his install- 
ment debt, the basis of the transaction giving rise to the tax liability 
has not changed. The manufacturer or retailer may sell the accounts 
at a discount, but this is his own business decision as to the value to 
him of a current smaller amount of money against future larger 
amounts. It might also be pointed out that a manufacturer or retailer 
who sells on a normal credit arrangement and is subsequently unable to 
collect is not relieved of liability for tax due. In the case of bank- 
ruptcy sales, etc., the amelioration suggested is in accord with the 
taxpayer’s loss of control over his affairs and the general approach of 
granting relief in such cases. 

4. Installment accounts under Louisiana law.—Sections 4053 and 
4216 (c) of the 1954 Internal Revenue Code provide that if an article 
subject to retailers’ or manufacturers’ excise tax is (1) leased; (2) 
sold under a contract providing for payment of the sale price in 
installments with the seller retaining title to the article until full 
payment has been made; (3) sold on a conditional sale basis; or (4) 
sold under a chattel mortgage arrangement with the sale price to be 
paid in installments, the tax is to be paid on an installment basis 
proportionate to the total price represented. by each payment. 

Under the laws of Louisiana a seller may not retain title to the 
article until the sales price is fully paid and may not enter into a 
mortgage arrangement which would give him unrestricted rights of 
repossession if the purchaser fails to meet all his payments. Thus, 
if a purchaser in Louisiana disposes of the article and transfers pos- 
session to a third party before completing payments on his install- 
ment contract, the seller has no right to repossess the article in case 
the purchaser defaults in his obligations. However, Louisiana does 
recognize a contract which provides for payment of the sales price 
on an installment basis and gives the seller a lien on the article while 
still owned by or in the possession of, the purchaser which may be 
enforced in the event of default by appropriate court proceedings. 

While this problem is now under consideration in the Revenue 
Service, there is a possibility that such an arrangement, although 
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recognized under Louisiana law as giving the seller a limited form of 
lien on the article, does not constitute a chattel mortgage arrange- 
ment within the contemplation of paragraph (4) of sections 4053 and 
4216 (c) of the code and that the taxpayer in such case would be 
required to pay the tax in full during the return period in which the 
sale was made even though he would not receive his payments in 
full for some time. To make it clear that taxpayers in Louisiana 
are to have the privilege of deferring their tax payments under the 
installment type of contract with retention of lien which is recognized 
under Louisiana law, it is suggested that sections 4053 and 4216 (c) 
be appropriately amended to cover such types of contracts. 

5. Consolidated returns.—Frequently small retailers and door-to- 
door salesmen are unwilling to handle articles subject to a retailers 
excise tax because of the problem of accounting for and making a 
return of the tax. This usually applies in the case of toilet prepara- 
tions and jewelry. Moreover, in some cases, retailers who make only 
a few sales of such taxable articles and door-to-door salesmen fail to 
make returns. In order to obviate these difficulties, wholesalers and 
distributors of articles subject to the retailers excise tax have indi- 
cated a willingness to file returns in certain cases on behalf of small 
retailers or house-to-house canvassers who handle their products. Such 
a procedure would benefit small business men and would result in 
greater tax compliance, since the wholesaler or distributor is in a posi- 
tion to determine from his books and records the amount of sales of 
taxable articles. 

In addition, independent truckers will often refuse to haul the 
products of shippers, such as dairies, coal companies, etc., since such 
service would require the trucker to collect and return the transpor- 
tation of property tax on the charge made for the hauling. Since the 
tax here involved is imposed upon the person making the payment 
for the transportation service, shippers who engage truckers knowing 
that such truckers will not collect the tax expose themselves not only 
to direct assessment of the tax due with respect to the taxable pay- 
ment but also to the addition of civil penalties for wilfully failing to 
pay the tax known by them to be due. In order to have readily 
available the services of these truckers, shippers have requested per- 
mission to file returns and pay tax on behalf of such truckers upon 
whom the law vests the obligation to collect and return the tax. 

It is suggested, therefore, that the code be amended to provide 
that the Secretary or his delegate may authorize by regulations, and 
subject to such limitations and conditions as appear appropriate or ad- 
ministratively desirable, that a person liable for the filing of returns of 
retailers taxes and the transportation of property tax may by power of 
attorney designate his supplier or shipper to perform such acts as are 
required of him in connection with the filing of returns relating to such 
taxes. It should be further provided that all applicable provisions of 
law (including penalties) should be applicable to the agent or the per- 
son so designated, but the retailer or shipper for whom such agent or 
other person acts would remain subject to the provisions of law (includ- 
ing penalties) applicable to them. Such a provision would be generally 
comparable to section 3504 of the code which permits employers of 
persons covered by the employment tax provisions to designate 
fiduciaries, agents, or other persons who pay the wages of an employee 
or group of employees of such employer to file returns on behalf of 
the employer. 
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Il. MANUFACTURERS’ EXCISES 


A. Full agreement 


1. Rebuilt automotive parts—The sale of automotive parts and ac- 
cessories by the manufacturer is taxed under section 4061 (b) of the 
code. Regulation 46 provide that any person who produces a tax- 
able article from scrap, salvage, or junk material, as well as from new 
or raw material, (1) by processing, manipulating, or changing the 
form of an article, or (2) by combining or assembling two or more 
articles, is a “manufacturer” for purposes of the law. 

It has been a long-established position of the Service that the sale 
of rebuilt articles subject to the manufacturers’ excises incurs liability 
for the taxes imposed. The conclusion of the Service that rebuilding 
constitutes manufacturing and that the sale of rebuilt parts is taxable 
has been sustained by the courts (Clawson and Bals, Inc., v. United 
Staies, 182 F. 2d 402, cert. denied, 340 U. S. 883; Armature Exchange, 
Inc., v. United States, 116 F. 2d 969, cert. denied, 313 U. S. 573) 

S. T. 927 (C. B. 1942-2, p. 225) outlined in general the circum- 
stances under which a person may be regarded as a manufacturer as 
to articles which may have been rebuilt, repaired, or otherwise restored 
to usefulness. 

The Service later published S. T. 932 (C. B. 1945, 431) more spe- 
cifically relating to the rebuilding or reconditioning of automobile 
parts or accessories. There it was held that the mere disassembling, 
cleaning and reassembling performed in reconditioning used auto- 
mobile fuel pumps, water pumps, carburetors, distributors, shock 
absorbers, windshield wiper motors, brakeshoes, clutch disks, voltage 
regulators, etc. do not incur manufacturers’ excise tax regardless of by 
whom performed. 

The manufacturers’ excise tax applies to the rebuilder’s sale from 
his stock on hand of (a) rebuilt batteries, (6) rebabbited or machined 
connecting rods, (c) rebuilt clutch assemblies, (d) resurfaced clutch 
plates, (e) rewound armatures, (f) reassembled generators containing 
armatures rewound by the reassembler, (g) remetalized crankshafts, 
(hk) motors in which the cylinders are machined, (i) shock absorbers 
in which some of the parts are machined, and (7) similar items in which 
machining, rewinding, or comparable operations are performed. 

The ruling further distinguishes between situations involving 
persons engaged in the business of rebuilding and mere repairmen, i. e. 
whether the person rendering the service was doing so on a custom 
basis with title remaining in the customer for whom the job was being 
done or regularly engaged in the rebuilding of articles for resale. 

In 1954 the Service published a ruling superseding S. T. 932 holding 
that a ‘‘manufacturer’” is further defined as a person engaged in the 
production of rebuilt auto parts or accessories for sale or for use in 
further manufacture of other articles for sale. The terms “recondi- 
tioning,” ‘rebuilding,’ and “repairing,” were not to be considered 
synonymously. Each refers to a separate and distinct operation. 
The conclusions of the Internal Revenue Service as to what is com- 
prised within each operation and the taxable consequences are as 
follows: 

(a) Reconditioning —The mere disassembling, cleaning, and 
reassembling of used automobile fuel pumps, water pumps, car- 
buretors, distributors, shock absorbers, windshield-wiper motors, 
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brakeshoes, clutch disks, voltage regulators, and so forth, are 
regarded as reconditioning operations distinct from the manu- 
facture or production of rebuilt articles. The sale or use of 
such reconditioned parts is not taxable, regardless of who per- 
forms the reconditioning operations. 

(6) Rebuilding —Reboring or other machining, rewinding, and 
comparable major operations performed on used parts being 
processed for sale or for use as components of other articles for sale 
are defined as rebuilding operations constituting manufacture for 
purposes of the tax. The person owning parts being rebuilt 
for such disposition is the rebuilder (manufacturer) and is liable 
for the tax on his sales of the rebuilt parts. The tax applies 
whether the machining, and so forth, operations are performed 
by the rebuilder himself or by some other person in his behalf. 

The manufacturers’ excise tax was held to apply to the re- 
builder’s sale of (a) rebuilt batteries, (6) rebabbitted, or machined 
connecting rods, (c) resurfaced clutch plates, (d) rewound arma- 
tures, (e) reground or remetalized crankshafts, (f) engines in 
which blocks are machined (e. g., cylinders rebored, new sleeves 
inserted, with or without cylinders being rebored), or new blocks 
installed, and (g) similar parts on which machining, rewinding, or 
comparable operations are performed. 

(c) Repairing.—The restoration of an owner’s part to usable 
condition (but not for purposes of sale or for use as a component 
of other articles for sale) constitutes a repair operation whether 
performed by the owner himself or by others acting in his behalf. 

Representations were made to the Service that in restormg used 
generators, the only processing involved was the rewinding of the 
armature and that the balance of the generator was merely disas- 
sembled and cleaned. Upon reassembly the rewound armature would 
then be slipped and fastened into the rest of the generator. Thus, 
it developed that where a rebuilder performed all of the operations 
necessary to the useful restoration of the generator in his own shop 
he was paying a tax based upon his net sale price of the rebuilt gen- 
erator. If a different operator took in a used generator and sent out 
the armature to another shop to be rewound, the tax on that trans- 
action was applied only to the amount charged by the rewinder for 
his operations or sale price of the rewound armature. This price 
was, of course, considerably less than the price charged by the 
rebuilder who completely processed a used generator. 

As a result of this problem, the Service later published a ruling 
holding that in the reconditioning of a used generator which requires 
the replacement of the armature with one that has been rewound by 
the person restoring the generator to useful condition for sale, the 
manufacturing or rebuilding operation is performed on the armature 
only and the tax is computed on the established selling price of the 
armature component. 

This latest position of the Service has been cited by taxpayers to 
support a conclusion that similarly the only manufacturing or re- 
building operation involved in restoring an automobile engine to useful 
condition is confined to the actual machining operations of those 
components of the engine requiring such physical processing. The 
Service has resisted adoption of this theory on the ground that in 
rebuilding an automobile engine the necessary operations involving 
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machining of connecting rods, regrinding of crankshafts, reboring of 
cylinders, and so forth, are all done as one operation and that the 
individual manufacturing operations are not as a practical matter 
farmed out. As a matter of fact, most engine rebuilding today of any 
consequence is being done on assembly-line basis comparable to the 
manufacture of new engines. 

It is understood that the Service will reexamine its latest published 
ruling on the question of used generators to determine its reality in 
the light of the general tests established as to what constitutes rebuild- 
ing. The basis for this reexamination will be to determine whether 
in the case of restoring used generators, the disassembling of the 
generator and its integral parts, the rewinding of the armature, the 
reconditioning of the balance of the generator, and the reassembling 
of the completely restored generator constitutes in fact a complete 
rebuilding operation and, therefore, manufacture. Such a conclusion 
would then be consistent with the situation as applied to the rebuilding 
of engines. 

2. Electric direct motor-driven fans and air circulators.—There is 
presently imposed a 5-percent excise on an extensive list of electric, 
gas and oil appliances. In the case of 21 appliances or groups of 
appliances, the articles must be of the household type before a tax is 
imposed. However, electric direct motor-driven fans and air cir- 
culators are taxed unless they are of the industrial type. 

The Internal Revenue Service has interpreted the phrase ‘not of 
the industrial type’”’ as meaning that the tax applies not only to fans 
and air circulators of the household type, but also of the type used in 
stores, offices, restaurants, and similar places. However, in practice 
it has been found that the fans and air circulators commonly used in 
commercial establishments are also used extensively in industrial 
establishments. Thus, it appears that in practice fans and air circu- 
lators are either of the household type or of the industrial type and 
that there is no intermediate classification. 

To clarify the law and to provide a uniform rule, it is suggested that 
electric direct motor-driven fans and air circulators be taxed only if 
they are of the household type. Furthermore, it is believed that this 
will result in improved administration and better understanding of 
the law on the part of both the Service and the industry. 

It appears that no revenue loss will result from this change. 

3. Definition of radio and television components.—Public Law 367, 
84th Congress, amended section 4141 which imposes a tax on radio 
and television sets, components therefore, phonographs and records, 
to provide that except in the case of radio and television components 
and phonograph records the tax imposed by section 4141 is to appl 
only to articles of the “entertainment type.” Section 4142, which 
defines radio and television components, was not changed by Public 
Law 367. This latter section provides that the term “radio and tele- 
vision components” means certain parts, and so forth, ‘‘which are 
suitable for use on or in connection with, or as component parts of 
any of the articles enumerated in section 4141, whether or not pri- 
marily adapted for such use.” 

The above two sections appear contradictory. The sentence 
added to section 4141 by Public Law 367 appears to provide that 
radio and television components are taxable whether or not they are 
of the entertainment type, while the sentence in section 4142 defining 
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these components in effect appears to state that only those which are 
suitable for use on or in connection with entertainment-type articles 
are taxable. It can, of course, be argued that “commercial” sets, 
as well as those of the entertainment type, are “enumerated” in 
section 4141 even though no tax is imposed with respect to them. 

It is suggested that the tax on television and radio components be 
clarified, and that it be applied only to those components which are 
suitable for use on or in connection with entertainment-type sets. 
This method of clarifying this problem is suggested because it appears 
inconsistent to limit the tax on radio and television sets to those of 
the entertainment type without imposing a similar limitation on 
parts. Moreover, limiting the tax on these components in this manner 
would make it necessary to determine only what constitutes enter- 
tainment-type radio and television receiving sets. It would not then 
also be necessary to determine what constitutes other types of tele- 
vision and radio sets in order to know what components are taxable. 

It is estimated that the revenue loss under this provision will be 
very small. 

B. Agreement in principle 

1. Leases.—Sections 4053 and 4216 of the Internal Revenue Code 
of 1954 deal with the definition of price upon which retailers and 
manufacturers are required to pay the taxes imposed upon their sales. 
These sections provide that in the case of a lease of an article there is to 
be paid upon each payment with respect to the article that portion 
of the total tax which is proportionate to the portion of the total 
amount to be paid represented by such payment. 

It has been held by the Service that each lease payment is taxable 
at the applicable rate, notwithstanding that the total of payments 
under the original and subsequent leases may exceed the price for 
which the retailer or manufacturer sold like articles in the ordinary 
course of business. This has given rise to protests by taxpayers to the 
effect that this result was inequitable and discriminatory. 

In Public Law 317, 84th Congress, Ist session, the Congress recog- 
nized this situation and enacted an amendment to section 4216 
providing that in the case of leases of trailers or semitrailers suitable 
for use in connection with passenger automobiles, a limited total tax 
was to be paid based upon the fair market value of the trailer on the 
date of the initial lease. It was further provided that the tax could be 
paid upon each lease payment equal to the rate of tax which would be 
imposed on the sale of the trailer or semitrailer until the total of the tax 
payments under the lease and any prior lease equaled the total tax. 
Appropriate adjustments were also provided for in case a leased 
article was sold prior to the time the total tax had been paid. 

The principal of a limited tax on leased articles equivalent to the 
tax that would have been due if the article had been sold when new 
seems reasonable. Otherwise, the law acts to penalize competing 
methods of doing business. However, where the manufacturer (or 
retailer) never sells a given type of article, a limited total tax has 
little justification. In such cases the lessor has no fair market price 
upon which to compute a total tax and has deliberately decided not 
to competé on the same basis with those making outright sales. 

If a change of this type were adopted, experience with Public Law 
317 suggests that administration and compliance could be eased by 
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providing that the tax due on articles under lease on the effective date 
of the change be computed on the basis of the value of the article on 
the effective date as shown on the books of the lessor rather than the 
fair market value on such date. 

While the Treasury Department agrees in principle with a limited 
total tax provision for leased articles, it does not suggest current 
action on this problem because it is anticipated that a relatively 
significant revenue loss would be involved. 


Ill. RETAIL EXCISES 
A. Full agreement 


1. Semiprecious stones purchased by lapidarists—Section 4001 of 
the Internal Revenue Code imposes a 10-percent retail excise on 
jewelry. For the purposes of the tax, pearls, precious and semiprecious 
stones, and imitations thereof are considered as jewelry. These 
statutory terms have created certain definitional problems in the 
enforcement of the tax. 

In earlier years consumers bought gems only in finished form and 
not in a rough state. However, the growth of the lapidary and 
mineral hobbies have created a new industry in the gem field which 
has created a demand for different minerals and other raw material 
to pursue their hobbies. The problem which arises is how to determine 
which stones are taxable when the stones are still in their natural 
state. The difficulty is in determining the quality of the material 
from the point of view of hardness or gem quality. 

The Internal Revenue Service has ruled that the tax imposed by 
section 4001 does not apply to mineral substances or varieties not 
commonly and commercially known as precious or semiprecious 
stones, or, to stones which are of an inferior quality and unsuitable 
for cutting and polishing into gems when such substances are in the 
natural state or especially designed as specimens for display of the 
material. In addition, the Internal Revenue Service has ruled that 
rough gem material 6 or more .in hardness on the Mohs’ scale is 
taxable with various exceptions for softer stones and has relied in 
determining what stones are commonly and commercially known as 
preps or semiprecious upon commonly accepted reference works in 
the field. 

However, hobbyists collect, cut, and polish whatever stones which 
strike their fancy, and suppliers, to keep pace with their customers’ 
desires, make available for sale the varieties of stones in demand. As 
a result, a piece of material offered for sale by a supplier will often 
give rise to a number of difficult problems. For example, it must be 
determined if the stone qualifies as one which is precious or semi- 
precious. In determining whether or not the material is gem quality 
it may measure in the Mohs’ scale in hardness from 5% to 6 in various 
places on the same piece. Moreover, whether or not a stone is suitable 
for cutting and polishing into gems may be determined only after it 
is cut and polished. By the same token, it may be difficult, or even 
impossible, to judge its quality until it is cut or polished. 

Because of the difficulty of these questions and the different defini- 


tional problems arising from the nature of the material subject to the 
tax, it is suggested that a test be supplied in the statute which will 
render, insofar as is possible, certainty for both the Internal Revenue 
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Service and the persons subject to the tax. Accordingly, it is pro- 
pone that in the case of semiprecious stones the test of taxability 

e made to turn upon the finished state of the stone, and that no 
semiprecious stone which has not been cut or polished be subject 
to the tax. This proposal contemplates that existing law and practice 
be retained but that an additional test be added in the case of semi- 
precious stones to the effect that they are taxable only when they are 
cut or polished. It is believed that the proposed test will furnish 
both those charged with the duty of administering the tax and those 
subject to it a more certain standard by which the taxability of a given 
piece of material can be determined. 

2. ““Basket’”’ clause under luggage tax—Section 4031 imposes an 
excise tax on ‘the retail sale of luggage. Eighteen separate items are 
specifically named as subject to this tax. The section also contains 
a provision which subjects to tax “Other cases, bags, and kits (without 
regard to size, shape, construction, or material from which made) for 
use in carrying toilet articles or articles of wearing apparel.’’ This 
“basket” clause subjects articles to tax which are not specifically 
named in the section but which are determined to be cases, bags, and 
kits ‘for use in carrying toiletarticles or articles of wearing apparel.” 

This clause is indefinite, and retailers are not always sure which 
articles are subject to luggage tax. An article which may have a use 
in carrying wearing apparel may also be used, or be suitable for use, 
equally well for other purposes. In such case, if the article is sold in 
the luggage department of a retail establishment and held out, as 
provided in section 4031, “for use in carrying wearing apparel,’’ it 
is subject to tax. On the other hand, if the same article is sold in a 
nonluggage department of a retail establishment and held out for a 
Saunemnliie use, there would be no tax on the sale of the article. 

It is realized that cases, bags, and kits which are in general use for 
carrying toilet articles or articles of wearing apparel are varied and 
that new ones are constantly being introduced. This makes it im- 
possible to provide as much certainty as might be desired. However, 
much more certainty can be provided by removing the basket clause. 
Thus it is suggested that this provision be removed from section 4031 
and that in lieu thereof a somewhat longer list of articles be subjected 
to tax. Such a list might include the following articles: 

Bathing suit bags 


Beach bags or kits 

Billfolds 

Briefcases of leather or imitation leather 
Brief bags 

Camping bags 

Card and pass cases 

Carryall bags 

Carrying kits 

Collar cases 

Cosmetic bags and kits 

Dressing cases 

Duffel bags 

Furlough bags 

Garment bags designed for traveling 
Hatboxes for use by travelers 
Haversacks 

Key cases or containers 

Knapsacks 

Knitting or shopping bags (suitable for use as purses or handbags) 
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Makeup boxes 

Manicure set cases 

Memorandum pad cases ! (suitable for use as:pass cases, billfolds, purses, or wallets) 
Musette bags 

Pocketbooks 

Purses and handbags 

Ring binders, capable of closure on all sides, of leather or imitation leather 
Salesmen’s sample or display cases, bags or trunks 

Satchels 

Shoe and slipper bags 

Suitcases 

Toilet kits and cases 

Tote bags 

Traveling bags 

Trunks 

Vanity bags or cases 

Valises 

Wallets 

Wardrobe cases 


IV. EXCISES ON FACILITIES AND SERVICES 


A. Full agreement 


1. Geographical scope of the general admissions tar.—The tax on gen- 
eral admissions imposed by section 4231 (1) is levied on “‘the amount 
paid for admission to any place.”” However, the law does not indicate 
whether the admission or the payment therefor, or both, must take 
place within the United States. This has created an area of uncer- 
tainty, especially in sections near the borders of the United States. 
There tickets may be purchased in the United States for events which 
are to take place outside the United States, and vice versa. 

To resolve this uncertainty, it is suggested that the law definitely 
state the geographic area to which the admissions tax applies. The 
rule suggested is to make the tax applicable to admissions only when 
the events take place in the United States. Thus, persons purchasing 
tickets inside the United States for events outside the United States 
would be treated as if they had purchased the tickets upon entrance 
to the event rather than beforehand. 

Acceptance of the rule suggested should not place additional burdens 
upon proprietors of taxable events in the United States. The regula- 
tions now require printing of the established price and the tax thereon 
on tickets to taxable events and the collection and remission of such 
tax by the proprietor. Where tickets are sold to a domestic event in a 
foreign country, by a branch office or agent of the domestic proprietor, 
the latter would merely require the tax to be reflected in the price as 
in the case of sales at the box office. The proprietor then would be 
liable for turning over the tax to the Government in the usual manner. 

2. Exclusive use of cabaret premises.—As evidenced by the testimony 
before this subcommittee and correspondence introduced into the 
record, considerable confusion ‘exist in«taxpayers minds concerning 
the application of the cabaret tax imposed by section 4231 (6) of the 
Internal Revenue Code of 1954 to private affairs conducted by organ- 
izations in cabarets. 

Section 4231 (6) imposes an excise equivalent to 20 percent of all 
amounts paid for admissions, refreshment, service, or merchandise at 
any roofgarden, cabaret, or other similar place furnishing a public 


1 If suitable for use as pass cases, billfolds, purses, or wallets, 
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performance for profit by or for any patron or guest who is entitled 
to be present during any portion of such performance. Ballrooms or 
dancehalls where the serving or selling of food, refreshment, or mer- 
chandise is merely incidental are explicitly excluded from the definition 
of cabaret by section 4232 (b). The same subsection specifically 
excludes mere instrumental or mechanical music from the definition 
of entertainment. Section 4232 (c) provides that a performance shall 
be regarded as being furnished for profit even though the charge 
made for admission, refreshment, service, or merchandise is not in- 
creased by reason of the furnishing of such performance. 

The application of the cabaret tax to affairs conducted by private 
organizations on premises which are regularly employed as cabarets 
calioal to the tax may be illustrated by the following two extreme 
factual situations: 

a. A room which is customarily utilized as a cabaret is rented on a 
particular night to a private organization for the purpose of holding 
a dinner and providing entertainment. The affair is in the complete 
control of the organization as is the sale of tickets and members of the 
general public are not admitted. The proprietor furnishes the dinner 
to the organization. In addition the same entertainers who regularly 
perform in that room on other nights are furnished to provide enter- 
tainment. In this situation, the Internal Revenue Service has ruled 
that the arrangements made by the private organization are to be 
regarded as a mere reservation of tables and the cabaret tax is to 
apply to the payment made by the private organization to the pro- 
prietor and to all amounts paid for refreshment, service, and mer- 
chandise. However, under such circumstances no cabaret tax attaches 
to the amounts paid to the private organization for tickets to the affair 
nor is any admissions tax. 

b. Where a room, which is not customarily utilized as a cabaret, is 
rented to a private organization for the purpose of holding a dinner 
and providing entertainment, and the private organization has com- 
plete control of the sale of the tickets for the affair and members of 
the general public are not admitted, the Internal Revenue Service has 
ruled that the cabaret tax is not applicable to the affair even though 
the proprietor furnishes the dinner to the organization in addition to 
entertainment provided by entertainers who may be performing regu- 
larly in another room on the premises. However, if the organization 
makes a fixed charge to persons attending the affair which is in 
excess of the charge made by the proprietor for the dinner, that part 
of the charge which is in excess of the charge made for the dinner is 
subject to the admissions tax imposed by section 4231 (1) of the 
Internal Revenue Code of 1954. 

The foregoing rule is also applied where the organization makes its 
own independent arrangements for entertainment. 

While the two foregoing examples are clear enough and the results 
generally accepted by taxpayers, difficulties arise administering the 
cabaret tax when these factual situations begin to vary in degree. 
For example, where a room which is customarily utilized as a cabaret 
is rented to an organization for the conduct of a private affair and 
the organization contracts with the proprietor for the dinner and nego- 
tiates for the entertainment regularly performed in that room on 
nights when the room is open to the general public and as a result 
of such negotiations pays a pro rata portion of the fee regularly 
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received by such entertainers directly to the proprietor, the Inter- 
nal Revenue Service has ruled that the cabaret tax does not apply 
(although the admissions tax may). On the other hand, because of 
the terms of the statute, the Internal Revenue Service has been forced 
to rule that the cabaret tax is applicable in the same situation where 
the facts indicate that the organization has made a flat payment to 
the proprietor to cover the dimner and regularly employed entertain- 
ment even though the organization provides some additional entertain- 
ment of its own. 

In order to remove the existing uncertainties and to provide a 
definite rule for the convenience of both taxpayers and those charged 
with enforcing the cabaret tax, it is proposed that the Internal Reve- 
nue Service reexamine its rulings in this area and issue new rulings to 
provide that where a private organization conducts an affair in a room 
customarily and regularly used as‘a cabaret to which the tax applies 
and negotiates with the proprietor to provide the dinner and any 
other services desired, but not for the entertainment, the cabaret tax 
will not apply if the private organization by independent negotiations 
provides its own entertainment, the entertainers are not regularly 
employed by the proprietor in the room and are different individuals 
from those employed in the room both prior to and after the affair in 
question. It is believed that this proposal will eliminate the existing 
confusion in the field and provide.a‘rule’which will be certain in its 
application and easily understood not only by taxpayers but by those 
eharged with the duty of enforcing the cabaret tax in the field. 

The foregoing proposal would require that the Interna] Revenue 
Service review the ruling which has in :the past permitted private 
organizations to escape the cabaret tax.where the entertainment pro- 
vided at such affairs is that regularly employed in the room and a pro 
rata proportion of the regularly charged fee for entertainment is paid 
to the proprietor on behalf of the entertainment. 

3. Collection of tax on amounts paid to.concessionaires at cabarets.— 
The cabaret tax is levied upon— } 

* * * all amounts paid for admission, refreshment, service, or merchandise, at 
any roofgarden, cabaret or other similar place *.* *,. 

It is not unusual for proprietors of cabaréts to sell or lease conces- 
sions to other persons who sell’ refreshments, service, or merchandise 
to the patrons of the cabaret, but the payments the concessionaires 
receive are often not reflected in the books of the proprietor nor does 
the concessionaire always file returns and pay tax upon the amounts 
he receives as payment for his refreshment, service, or merchandise. 
In addition, concessionaires change ‘frequently so that locating them 
for the purposes of tax collection is difficult. 

To assure the payment of the tax and the availability for tax deter- 
mination of a more readily identifiable person, consideration should 
be given to providing that the proprietor, owner or lessee of a cabaret 
is to collect the cabaret tax from the concessionaires and include such 
amounts in making monthly deposits and quarterly returns with re- 
spect to his tax liability on other payments received by such proprietor, 
owner or lessee for admission, refreshment, service, or merchandise. 
The proprietor, owner, or lessee would be subject to all of the pro- 
visions of law now applicable with respect to persons liable for the 
collection and payment of taxes on admissions as regards the tax 
liability of the concessionaires in his cabaret. 
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4. Life memberships in social clubs.—The tax on dues to social clubs 
imposed by section 4241 requires that in the case of life memberships 
an annual tax shall be weld equivalent to the tax upon the amount 
paid by active resident annual members for dues or membership fees 
other than assessments. In practice, this means, in most cases, a 
tax on the highest annual rate of dues. No tax is levied upon the 
payment as such for the life membership. 

The present system may result in the long run in a tax bearing no 
relationship to the amount paid for the life membership, or the value 
of its perquisites if, as in some cases, it is an honorary or free life 
membership. 

It is suggested that the annual tax on life memberships be equivalent 
to the tax on the annual dues and membership fees of the type of 
annual membership providing privileges most nearly like that of the 
life membership. This would provide tax relief in those cases where 
the life membership provided privileges of a limited nature compared 
to those of an active resident member. 

5. Communications taxes—The Treasury and Joint Committee 
staffs at this time are not able to make any joint recommendations in 
the area of the communications taxes. A large amount of valuable 
material bearing on possible changes in these taxes has been received 
only quite recently, and it has not been possible as yet to adequately 
examine the suggestions. 

The staffs agree that, if possible, it would be desirable to revise 
substantially the basis of these taxes in order to simplify and con- 
solidate them, to bring them more in line with technical advances 
which have occurred in recent years, and to remove competitive 
problems which have developed since these taxes were last reviewed. 

If it meets with the subcommittee’s approval, the staffs will set a 
joint group to study these taxes and report back later this year. 


V. DOCUMENTARY STAMP TAXES 


A. Full agreement 


1. Partnership treatment.—Section 4352 of the Internal Revenue 
Code provides in the case of the transfer of an interest in a partnership 
which holds any stock, stock rights, or certificates of indebtedness that 
the taxes on the transfer of these instruments are to apply to the same 
proportion of these instruments held by the partnership as the interest 
in the partnership being transferred bears to the interests of all of the 
partners. This in effect provides that when an interest in a partner- 
ship is transferred, any underlying securities held by the partnership, 
to the extent of the share represented by the transferred interest, are 
also considered as being transferred. This follows the so-called “‘ag- 
gregate’’ rule and in effect treats each partner as if he held separately 
his pro rata share of all partnership property. 

However, courts have held under New York partnership law, which 
generally follows the Uniform Partnership Act, that no stamp tax 
may be imposed upon the adjustment of a partnership interest. 
(See Salomon Brothers & Hutzler v. Pedrick, 105 F. Supp. 210 (1952).) 
The so-called ‘‘entity” theory of partnerships has been held to apply, 
and as a result it has been concluded that adjustments of the interests 
of the partners do not result in transfers of the underlying partnership 
property. The “entity” rule, for the most part, is also the standard 
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-_ adopted in the income tax partnership provisions under the 1954 
code. ' 

To assure uniform treatment among the various States, and also to 
conform the documentary stamp provisions relating to partnerships 
with those under the income tax, it is suggested that the so-called 
“‘entity’”’ rule be adopted for transfers of partnership interests in the 
case of the documentary stamp taxes. 

The adoption of the “entity” rule generally would mean that stock 
and bond transfer taxes and real estate conveyance taxes would not be 
imposed with respect to: 

(1) An adjustment of the interests of the partners, 

(2) The sale or other disposition by a partner of his interest, 
(3) The death or retirement of a partner, 

(4) The admission of a new partner, and 

(5) The liquidation of a partner’s interest. 

However, in any of the above cases where stocks, bonds, or real 
estate held by the partnership are distributed to a partner in either a 
current or liquidating distribution or are sold to a partner, a transfer or 
conveyance tax would be imposed. The tax would be imposed in these 
cases because the stock, bond, or real estate itself was being transferred 
and not merely an interest in a partnership. Of course, transfer or 
conveyance taxes would be imposed where a partnership is considered 
as being ‘“‘terminated’’ under the income tax rules provided in section 
708 (b) and a newly formed partnership continues to use the propert; 
held by the former partnership. This would be true because in cial 
a case the property would be considered as distributed and then 
recontributed. A transfer or conveyance tax would also continue to 
be imposed where the partnership itself sold or otherwise transferred 
the property in question. 

It is estimated that this proposed change will result in only a very 
small revenue loss. 

2. Payment of transfer taxes through a national securities exchange 
by check—Regulations 71 issued in 1943 provide that a member of a 
national securities exchange can appoint the clearinghouse of the 
exchange as his agent for purpose of affixing the stamps required 
on his stock and bond transactions. The member-broker is required 
to file a daily report with the clearinghouse showing the total tax 
payable on all of his transactions (whether or not through such 
exchange). He also must maintain detailed books of of his 
stock transactions showing the tax payable. The clearinghouse, how- 
ever, purchases and affixes to a summary sheet covering all of the 
reports it receives from brokers sufficient stamps to cover all of the 
transactions for the reporting brokers. The broker indicates by a 
stamped endorsement on the stock certificate, or accompanying memo- 
randum of sale, that the transfer tax has been paid through the 
clearinghouse. Agents of the Internal Revenue Service check the 
me ae! payment of taxes by comparing the daily report with the 

rokers’ books and the canceled stamps retained by the clearinghouse. 


While this method of tax payment in the case of national security 
exchange members has been generally approved, it still contains a 
useless step, namely, the purchase and cancellation of tax stamps. 
It has been pointed out that this method requires the daily purchase 
of stamps in large amounts, the individual canceling of these stamps, 
and their storage in safekeeping for several years awaiting audit. 
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In the interest of simplifying administration and easing taxpayer 
compliance, it is suggested that the purchases of stamps by clearing- 
houses of national security exchanges no longer be required and 
instead that the clearinghouses be required to make daily payment 
by check to an authorized Government depository of the total amount 
of taxes shown on the broker-members’ reports. A system similar 
to this has been in effect in New York State since 1943. 

3. Exemption certificates —Section 4344 provides that no exemp- 
tions be granted from the documentary-stamp tax in certain cases 
unless the delivery or transfer of the document qualifying for exemp- 
tion is accompanied by a certificate setting forth such facts as the 
Secretary or his delegate may by regulations prescribe. 

This requirement as to exemption certificates exists in the case of 
most, but not all, of the exemptions under the various documentary- 
stamp taxes. For example, it applies in the case of the exemptions 
for delivery of stock or certificates of indebtedness to a borrower as 
a loan of the shares or certificates (or to the lender as a return of 
the loan), to brokers (or their registered nominees) for sale or from 
brokers to their customers, and from a corporation to a registered 
nominee of the corporation (or from one nominee of a corporation 
to another). It does not, however, apply in the case of transfers 
from an executor or an administrator to a legatee, heir or trustee 
where the value of the stock is not greater than the tax that otherwise 
would have been impesed. Also, the exemption certificate require- 
ment is not applied in the case of delivery of stock or certificates of 
indebtedness to a lender as collateral security but does apply where 
the delivery or transfer is to a trustee or public officer as security 
for the performance of an obligation. 

It is suggested that the statutory requirement for exemption certif- 
icates under the documentary-stamp tax be liberalized. This will con- 
stitute a simplification as far as taxpayers are concerned since proof 
will not be required where the basis for the exemption is obvious as a 
result of the nature of the transaction. The Secretary will, however, 
under his general regulatory authority still be able to require proof 
that the taxpayer is eligible for the exemption where that appears ap- 
propriate. With the lberalization of this provision, this need not, 
even in these cases, however, take the form of an exemption certificate. 

4. Return of stock or certificates of indebtedness deposited as collateral 
security—Section 4341 (1) provides an exemption from the documen- 
tary-stamp tax on transfers of stock or certificates of indebtedness 
which have been deposited as collateral security for money loaned 
(if the collateral security is not sold). However, this section provides 
no exemption when the collateral is returned to the borrower of the 
money upon repayment of the loan. In this respect this provision 
differs from the exemption provided in section 4341 (2), relating to 
delivery to a trustee or public officer as a performance security, where 
a specific exemption is provided for the return of the stock or cer- 
tificate. The regulations on the collateral security provision exempt 
the return of the stock or certificates or indebtedness from the transfer 
tax when the loan is paid. 

It is suggested that the statute be amended to specificially exempt 
from the transfer tax the return of stock or certificates of indebtedness 
in such cases. This is intended to be declaratory of existing law. 





68693—56— pt. 2 


3 








30 ©EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


5. Basing the stock isswance and transfer taxes on the actual value 
rather than par value.—-Section 4301 imposes a stamp tax on theJorig- 
inal issue of stock. The rates under the issuance tax are 11 cents per 
$100 (or fraction thereof) of the par or face value of the certificate (or 
shares if no certificate is issued). In the case of no par value stock, 
the tax is 11 cents on each $100 (or fraction thereof) of the actual 
value of each certificate (or shares where no certificate is issued) ex- 
cept that where the actual value is less than $100 per share, the tax 
is 3 cents on each $20 (or fraction thereof) of the actual value of each 
certificate (or share). 

Section 4321 imposes a stamp tax on the transfer of shares or cer- 
tificates of stock or stock rights. The rate in this case for par value 
stock is 6 cents on each $100 (or fraction thereof) of the par or face 
value of each certificate (or share if no certificate is transferred), or if 
the stock is sold for less than $20 per share the rate is 5 cents. In the 
case of no par value stock selling for more than $20 per share, the tax 
is 6 cents per share and for stock selling below this price the tax is 5 
cents per share. 

It is difficult to justify the imposition of either the stock transfer or 
issuance taxes on the basis of par value. Par value has no real or 
economic meaning and, in fact, is often adjusted to incur the smallest 
possible amounts of issuance and transfer taxes. Moreover, the 
present treatment wherein no par value stock is taxed on a per share 
basis (or actual value basis in the case of the issuance tax) has meant 
in general that those stocks which do not maintain the fiction of a 
par value are subject to a much heavier transfer tax than those hav- 
ing a par value, since a relatively low par value usually is taken. 

The present system which is based in large part on par value is 
undesirable because it creates distinctions between stocks on an 
artificial basis which have no relationship to the value of the stock. 
Moreover, the present arrangement tends to discriminate against 
stocks of a relatively low value since such stocks are likely to have 
at least as high a par value as higher priced stocks. The artificiality 
of the present par value system is illustrated in table 1 which shows 
the impact of the present Federal stock transfer tax during November 
1955, on the 100 most active stocks listed on the New York Stock 
Exchange. This table for comparative purposes also shows what the 
tax would have been per share in the case of these stocks if it had 
been computed at a rate of 5 cents per $100 of market value. This 
table illustrates quite clearly that under the present tax there is no 
consistency whatever between the price of the stock and the transfer 
tax payable. 

It is suggested that the stock, transfer, and issuance taxes be 
revised as follows: 

(a) The tax on the transfer of stock or stock rights would, in general, 
be 5 cents on each $100 or major fraction thereof of the actual value 
of each certificate (or of the share where no certificate is transferred). 
The minimum tax per certificate (or per share where no certificate is 
issued), would be 5 cents per transaction. In the case of transfers 
which do not involve a sale or exchange for value, the rate would be 
5 cents per share. 

(6) In the case of the stock issuance tax, the rate would be 10 cents 
on each $100 or major fraction thereof of the actual value of each 
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no certificate is issued). 


The transfer tax constitutes the principal source of revenue in this 
area and is the tax on which certain sampling was obtained to deter- 
mine the rate which should be imposed to maintain current revenues. 
Based upon an examination of the transfers which occurred on the 
New York Stock Exchange in November 1955, it was found that, 
based upon the then current price level, a tax of 4 cents per $100 of 
market value would result in approximately the same revenue col- 
lections as the present par value taxes. 
this is a period of historically high values for most stocks, and for that 
reason it is believed necessary to impose a rate of 5 cents per $100 of 
actual value if current revenues from these taxes are to be maintained. 
The rate of 10 cents per $100 of actual value in the case of the stock 
issuance tax maintains approximately the same relationship between 
this tax and the transfer tax as exists at present. 


Issue 


Benguet Consolidated Mining 


Graham-Paige Corp 
Electrical & Musical Industry_.-.._..----- 
Aveo Manufacturing Corp 
Rhodesian Selection Trust __ 
Alleghany Corp 
Studebaker-Packard -_-__ 
Panhandle Oil Corp 
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Fairchild Engine & Airplane 
Baldwin-Lima-Hamilton 
Braniff Airways 
Libby-McNeill- 
Lehigh Coal & Navigation 


Libby- 


i st i 
Se TE oon on wndidsscnsamnesuskind 


Columbia Gas System 


OI, Nh ia macimnnniinddin’ 
Kaytheon Manufacturing -. 


Pan-American Wor'd Airways. - 
Texas Corp 


Penn- 
Southern Co. 


Celanese Corp 


National Distillers... _- 


Loew’s 
Budd Co 
Western Union 
Pepsi-Cola 


Merck & Co_- 


National Container 
Chicago Corp_. 
Sperry-Rand Corp 
American Airlines___. 
Sunray-Mid-Continent____. - 
Merritt-Chapman & Scott 


Chicago, Milwaukee, St. Paul 
Pennsylv I cc 
Curtiss-Wright Corp____- 


TXL Oil Corp 


Monterey Oil Oes.- 


United Merchants & Manufacturers. __- 





International Telephone ¢ & ‘Telegraph 


International Minerals. .....................- oe 


Fairbanks, Morse & Co 


| 





Average 


price 


$1. 38 
1. 94 
3. 56 
5. 94 
6. 63 
8.75 

. 38 

. 56 

. 13 


-13 
. 56 
. 69 


However, 
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TaBLE 1.—Impact of Federal stock transfer taxes on 100 most active stocks listed on 
' the New York Stock Exchange, November 1955 
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TaBLEe 1.—Impact of Federal stock transfer taxes on 100 most active stocks listed on 
the New York Stock Exchange, November 1955—Continued 
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6. Definition of certificates of indebtedness.—Section 4311 of the code 
imposes a documentary stamp tax on all certificates of indebtedness 
issued by a corporation. As defined in section 4381, the term ‘‘cer- 
tificates of indebtedness’? means bonds and debentures; and also 
includes all instruments, however termed, issued by a corporation 
with interest coupons or in registered form, known generally as cor- 
porate securities. The tax on certificates of indebtedness has remained 
essentially the same since the Revenue Act of 1924. Prior to that 
time a tax at a lower rate was also imposed on promissory notes. 
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The Revenue Act of 1924 removed promissory notes from the 
scope of the tax. The tax continued to be imposed on instruments 
which were styled bonds, debentures, certificates of indebtedness, and 
such other instruments which had attached thereto interest coupons 
or were in registered form. Under Treasury regulations the imposition 
of the tax did not depend upon the name by which the instrument 
was called. 

After 1929 corporations began borrowing large sums on long-term 
notes for capital financing. These notes were issued to private 
investors, such as banks and insurance companies, and contained 
provisions restricting further borrowing, the payment of dividends, 
and so forth. 

In 1935 the General Motors Acceptance Corp. borrowed $25 million 
from 8 corporations, issuing 84 unsecured instruments, called notes, 
as evidence of the indebtedness. The notes were issued in series, 
but did not bear interest coupons and were not in registered form. 
Otherwise they resembled conventional corporate securities and their 
terms embodied the usual restrictive conditions associated with 
corporate certificates of indebtedness. In the case of General Motors 
Acceptance Corporation v. Higgins, (161 F. (2d) 593, cert. denied, 
332 U.S. 810) the Court held that the promissory notes involved were 
debentures and, accordingly, taxable on issuance as such. Since that 
time there have been approximately 20 decisions handed down by 
the courts on this subject, with the decisions being fairly evenly 
divided as to the taxability of the instrument in question. In the 
case of Leslie Salt Company v. U.S. (110 Fed. Supp. 680, aff’d, 218 F. 
(2d) 91, cert. granted June 6, 1955) it was decided that two long-term 
nonnegotiable promissory notes in the amounts of $1 million and $3 
million were not debentures and, therefore, were not taxable upon 
issuance. The appeal in the Leslie Salt case has been heard during 
the current term of the Supreme Court, but a decision has not yet 
been rendered. 

In order to eliminate the possibility of tax avoidance in this area 
and to eliminate confusion, which has resulted in considerable litiga- 
tion, it is suggested that the law be amended to specify that long- 
term promissory notes are subject to the tax imposed on the issuance 
of certificates of indebtedness by corporations. The imposition of the 
tax should be limited to long-term notes. It is not intended that a 
tax should be imposed on the ordinary short-term promissory notes. 

7. Transfers of worthless certificates of indebtedness.—Section 4322 
(a) (4) exempts from the stock transfer, imposed by section 4321, tax 
transfers by an executor or administrator to a legatee, heir, or dis- 
tributee if it can be shown that the value of the stock transferred is 
not greater than the amount of the tax which otherwise would be 
imposed on the delivery or transfer. 

It is suggested that the same exemption be made available where an 
executor or administrator transfers certificates of indebtedness to a 
legatee, heir, or distributee and the value of the certificates is not 
greater than the amount of the tax involved. Such treatment appears 
desirable to accord consistent treatment in the case of stock and 
certificates of indebtedness and also on the grounds that the tax should 
not wipe out the amount of the legacy, bequest, or distribution. 

It is estimated that this would result in a very small revenue loss, 
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B. Agreement in principle 

1. Tax on issuance of stock when earned surplus is dedicated to capital 
account.—Since the Revenue Act of 1932, the Internal Revenue Serv- 
ice has considered the issuance of certificates to be unnecessary for the 
imposition of the stamp tax on the issuance of stock. Prior to the 
Revenue Act of 1932 the tax was imposed on each original issue of 
certificates of stock. The Revenue Act of 1932 added the parenthet- 
ical phrase “or of the shares where no certificates were issued.”’ Sec- 
tion 1802 (a) of the 1939 code was amended in 1947 to provide that in 
recapitalizations, where certificates are issued or shares where no certif- 
icates are issued, the tax is to be imposed only on the increase in the 
value of the new stock resulting from the addition to capital under 
the recapitalization. 

The Service has construed the language in the 1939 code as meaning 
that taxable shares are created upon the dedication of new capital to 
outstanding shares, that is, the mere transfer of surplus or other capital 
not previously credited to the capital-stock account, results in the 
issuance of “shares” and will be taxable under the 1939 code and the 
corresponding section of the 1954 code. 

This issue was involved in two court cases, namely, United States v. 
National Sugar Refining Co. (113 Fed. Supp. 157), United States Dis- 
trict Court for the Southern District of New York, and F & M 
Schaefer Brewing Co. v. United States, unreported from the United 
States District Court for the Eastern District of New York, both of 
which cases were decided against the Government. These cases in- 
volved the increase of the stated value of no-par-value stock. 

The Service’s interpretation of the law appears correct in view of 
the background of its enactment. However, the law seems to be 
unreasonable in its effect. There is no issuance of stock in the situa- 
tion under consideration. Furthermore, a transfer of surplus to 
capital account gives no real enhancement in the actual value of 
outstanding stock, since the assets already belonged to the company 
and its stockholders. 

The Treasury Department, therefore, agrees that as a matter of 
principle, no issuance tax should be asserted on the mere dedication 
of earned surplus to capital. Specific mention is made of “earned 
surplus”? because of the need to prevent possible avoidance of tax 
on the issuance of par-value stock for paid-in capital and surplus by 
designating most of the funds paid in as surplus and then dedicating 
the surplus to capital later on. Possible revenue losses from enact- 
ment of this change, however, prevents the Treasury Department 
from endorsing an actual change at this time. 

2. Statutory mergers and consolidations —Section 4301 of the 
Internal Revenue Code of 1954 imposes a documentary-stamp tax 
on each original issue of shares or certificates of stock issued by 
corporations, whether on organization or reorganization. Section 
4321 imposes a documentary-stamp tax on each sale or transfer of 
shares or certificates of stock or of rights to subscribe for or to receive 
such shares or certificates of stock. 

By the terms of the statutory language employed in the two sections, 
which is the same as that used in the 1939 code, the tax on the original 
issue of stock is separate and distinct from the tax on the transfer of 
stock or the right to receive it. For that reason, the Treasury De- 
partment has taken the position and has been sustained by the 
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courts under the provisions of the 1939 code in holding that where 
one corporation is merged into another and as a result shares of the 
acquiring corporation are issued directly to the shareholders of the 
component corporation, documentary stamps are to be affixed upon 
both the issuance of the shares by the acquiring corporation and 
upon the transfer to the shareholders of the component corporation 
of the right to receive the shares of the acquiring corporation (e. g., 
American Processing & Sales Company v. Campbell 164 F. 2d 918 
(C. C. A. 7, 1948) cert. denied 333 U.S. 844; U.S. Industrial Chemicals, 
Ine. v. Johnson, 181 F. 2d 413 (C. C. A. 2, 1950)). 

In most instances the existence of the component corporation 
vanishes to all intents and purposes as soon as its assets are transferred 
to the acquiring corporation. If the component corporation remains 
in existence at all, it exists as a mere shell. For that reason, it is 
suggested in the case of statutory mergers that only the tax imposed by 
section 4301 on the issuance of shares or certificates of stock be made 
applicable. However, the proposal is limited to cases where the 
stock or certificates of stock are issued directly by the acquiring cor- 
poration to the security holders of the component corporation. 

The suggestion that only one tax be imposed upon the issuance of 
the shares or certificates of stock of the acquiring corporation is 
predicated upon a belief that as a matter of reason there is no occasion 
to impose a transfer tax in addition to the higher tax imposed on the 
issuance of the shares or certificates of stock by the acquiring 
corporation. 

The foregoing discussion and proposal apply with equal force and 
merit to the case of statutory consolidations with respect to which 
the Internal Revenue Service has taken the same position (M. T. 3., 
2 C. B. 257 (1942)). Accordingly, the proposal with respect to 
mergers should be understood to apply also to statutory consolidations. 

The Treasury Department agrees in principle with this suggestion 
but because of the revenue loss that would be involved does not 
believe that current action is desirable. 

3. Odd-lot transactions.—At the present time when an individual 
desires to sell less than 100 shares of listed stock (or the unit of trading 
on an exchange), he sells them to a so-called odd-lot dealer on the 
exchange paying the ordinary stock-transfer tax. The dealer cus- 
tomarily will then sell 100 shares on the market representing an 
aggregation of two or more odd lots which he has purchased again 
paying a transfer tax. Both of these taxes customarily are borne by 
the odd-lot customer. Thus, an individual owning less than 100 
shares of a stock pays a double transfer tax. 

It is believed that this is discriminatory treatment for the small 
stockholder, and it is agreed in principle that it would be desirable to 
remove this double tax. However, the Treasury Department is not 
in a position to make such a recommendation at the present time in 
view of the fact that the elimination of this double tax would probably 
involve a revenue loss of approximately $1 million a year. 


VI. WAGERING TAX AND TAXES ON COIN-OPERATED MACHINES 


A. Full agreement 


1. Liability of “runners” for the tax on wagers.—An excise tax on 
wagers equal to 10 percent of the amount thereof is imposed by section 
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4401. The tax is imposed on “each person who is engaged in the busi- 
ness of accepting wagers.’’ A person is considered to be in the busi- 
ness of accepting wagers if he is engaged as a principal who, in accept- 
ing wagers, does so on his own account, or if he makes it a practice 
- accept wagers with respect to which he assumes the risk of profit or 
oss. 

In view of this interpretation of the law, administrative difficulties 
have been experienced in cases in which the so-called ‘‘runner’’ of a 
gambling group has been apprehended.. The “runner” is the person 
who accepts wagers from ies and also pays off wagers to players 
but does not assume the risk of profit or loss. Often the runner re- 
fuses or is unable to name the person for whom he is accepting wagers. 
In this type of case, the “runner” is subject only to the occupational 
tax of $50 (sec. 4411) and all efforts to impose the excise tax of 10 per- 
cent under section 4401 must be abandoned. 

If the policy under which the Service now operates continues, the 
ultimate result may be that all persons supposed to be covered by 
the wagering tax will contend that they are “runners” or “agents” of 
persons unknown for whom they are ‘‘accepting wagers.”’ Thus, the 
10 percent excise tax will rarely be applied. 

It is therefore suggested that section 4401 or 4411 be amended so 
that an agent who refuses or is unable to name his principal shall be 
deemed prima facie the principal for the purposes of the excise tax. 
This is consistent with the general principles of the law of agency. 
In any case the Service should be permitted to proceed against the 
agent in such a way that he will be required to at least name the 
person to whom he pays the amounts collected by him as wagers or 
if he refuses or is unable to do so, then he (the agent) will be con- 
sidered the principal agent whom the 10 percent excise tax imposed 
under section 4401 will be asserted. 

2. Coin-operated amusement devices actuated by remote control—A 
special annual tax is required to be paid by every person who main- 
tains for use or permits the use of, on any place or premises occupied 
by him, a coin-operated amusement or gaming device defined in 
section 4462 (a) (1) and (2) respectively. Section 4462 (a) (1) defines 
the term ‘‘coin-operated amusement device” to mean any amusement 
or music machine operated by means of the insertion of a coin, token, 
or similar object. 

In recent years there has been introduced a type of amusement 
device which is of the taxable type but which is actuated by some 
method of remote control which permits the machine to be operated 
without the insertion of a coin, token, and so forth. There are several 
methods of remote control which are so used. For example, a drug- 
store maintains three amusement devices. A person who desires to 
operate any one of these devices informs the clerk who after receiving 
payment from the player activates the machine for use by the ‘‘throw- 
ing”’ of a key available to the clerk. Since these machines are not 
operated by the insertion of a coin, token, and so fcrth, they are not 
subject to tax and thus present an area of tax avoidance. 

It is suggested that section 4462 be amended so that the definition 
contained therein of a coin-operated amusement device will include 
the type of machine described above. 











PART 2: EXEMPTION AND REFUND PROCEDURES 
I. MAJOR EXEMPTION AND REFUND OR CREDIT PROVISIONS 


The principal exemptions under the manufacturers’ excise taxes are 
those for futher manufacture, for export, for sales to State and local 
governments, for supplies for vessels and airplanes, and for certain 
foreign diplomats. Some of these exemptions also are available in 
the case of the retail excises and the taxes on communications and 
transportation. Different methods of exemption and refund or credit 
are available for the different sorts of purchasers. It is suggested 
that a more uniform system of exemptions and refunds or credits be 
established for manufacturers’ sales (or resales) for further manu- 
facture, for export, to State and local governments and for fuel 
supplies, etc., for certain vessels and aircraft. The same rules would 
also apply in the case of sales for export in the case of the retail taxes, 
and to sales to State and local governments in the case of both the 
retail taxes and the taxes on communications and transportation. 

It is also suggested that the exemption and refund or credit pro- 
cedure outlined below be applied in the case of the special exemptions 
presently provided by law, which in reality represent a form of exemp- 
tion for further manufacture. These would include the exemption 
for lubricating oils sold to a manufacturer of lubricating oils for resale 
by him (sec. 4093), the exemption for sales of gasoline to a producer 
of gasoline (sec. 4083) and the exemption for auto or truck bodies 
or parts or accessories sold to a manufacturer of trucks or automobiles 
(sec. 4063). 


A. A possible system in general terms 


The system outlined here contains two alternative methods for 
obtaining articles free of tax: one would provide for tax-free sales all 
the way through the chain of production and distribution; the otber 
would provide refunds or credits for articles sold on a tax-paid basis 
but which were subsequently freed of tax as a result of use for one of 
the specified purposes such as further manufacture, sale for export, 
sale to a State or local government, or sale for fuel supplies, etc., for 
certain vessels or aircraft. 

Tax-free purchases would be permitted initially if the vendee indi- 
cated at the time of the sale that he intended to use or resell the 
article for any of the specified purposes. Tax-free purchases for 
resale, however, would be limited to those where only one dealer 
intervened between the initial manufacturer and the purchaser who 
uses the article for further manufacture, exports it, is a State or 
local governmental unit, or is a person purchasing tax free for the 
specified types of vessels or aircraft. 

Certain exceptions to the above general rules would be made, 
however, in the case of tires, inner tubes, and automobile radio and 
television sets because of the relationships of the taxes on these 
articles to those on automobiles and trucks. As at present, tax-free 
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purchases for these articles for further manufacture would not be 
allowed, although where such articles are incorporated in automobiles 
or trucks a credit would be allowed against the auto or truck tax 
equal to the price paid for the tire, inner tube, auto radio, or television 
set multiplied by the tax rate on autos or trucks. Tax-free purchase 
of these articles would be allowed, however, for export, for sale to 
State or local governmental units, and for supplies, etc., for certain 
vessels and aircraft. 


B. Taz-free purchases 


To obtain an article free of tax from a manufacturer, a purchaser 
would have to indicate that the article was to be used or sold for one 
of the specifically exempt purposes (with the exception noted above 
for tires, inner tubes, and auto radios and television sets). This 
differs from present procedures in that sales for manufacture, for 
export, to State or local governmental units, or for supplies for 
vessels or aircraft would no longer constitute separate categories. 
A purchaser need only indicate that he intends to use or resell the 
article for any of these purposes. He would also be required to 
provide proof that the article was used or sold for one of these purposes 
within 6 months of his purchase (i. e., from the date of the transfer 
of title or shipment, whichever occurred first). Where the proof is 
not obtained within the 6 months’ period, the initial manufacturer 
would become taxable with respect to the sale. If subsequently the 
purchaser should use or resell the article for any of the specifically 
exempt purposes, a refund or credit could be obtained in the same 
manner as indicated below in the case of purchases initially made on a 
taxpaid basis. 

As under present law, one exception would be made to this presenta- 
tion of proof within 6 months, i. e., where the purchaser is himself a 
manufacturer. This exception would be provided for manufacturers 
because they may frequently hold the articles as inventory for ex- 
tended periods of time. Also, in the case of sales to manufacturers, 
it is possible to hold them responsible for the payment of the tax, 
should they subsequently sell it for a taxable purpose, in the same 
manner as the initial manufacturer. The tax base in this case could 
be the purchase price of the vendee-manufacturer, or at the option of 
the vendee-manufacturer the sales price of the original manufacturer 
if he is in a position to provide proof of the amount of such price. 
The two bases would differ only where there were intervening dealers. 

As applied under present law, the system described above provides 
that no manufacturer would be required to make tax-free sales for 
any of the prescribed purposes (except where the sale was made 
directly to a State or local governmental unit). Thus, vendor- 
manufacturers would not be required to accept responsibility for the 
payment of any tax ultimately determined to be due in those cases 
where they might have reason to question the likelihood of the ultimate 
collection. 

The recommended tax treatment outlined above for tax-free sales is 
substantially the system already in use in the case of sales for further 
manufacture and sales for export. However, the proposal would for 
the first time provide that sales could be made tax free for resale to a 

4 The system outlined here would apply to retail taxes to the extent the exemptions are applicable, but the 


present exemption requirements would be kept for the State and local government exemption with respect 
to the taxes on communications and transportation. 
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State or local governmental unit or for resale as supplies for vessels or 
airplanes. This presently cannot be done even where it is known at the 
time of the sale that the article will be resold for such a purpose. The 
present system in this respect appears unnecessarily cumbersome in 
requiring the collection of a tax where it is known that eventually no 
tax will be due. Moreover, the distinction in the present system, if it 
were to be continued, would prevent the adoption of a single compre- 
hensive exemption and refund system for all major exemptions. 

C. Registration in lieu of exemption certificates 

Under present law the exemptions provided by section 4220 with 
respect to sales or resales for further manufacture are conditioned 
upon the compliance with regulations prescribed by the Secretary or 
his delegate. Under this authority a registry and exemption system 
has been set up. The regulations provide that no otherwise taxable 
article may be sold tax free unless the vendor and vendee have each 
registered with the local district director of internal revenue. Each 
person qualifying is given a registration certificate containing a regis- 
tration number. The Commissioner is authorized to cancel the 
registration certificate where he is satisfied that the registrant is not a 
bona fide manufacturer of taxable articles or a vendee making resales 
directly to such manufacturers, or where the tax-free sales are being 
made for purposes not warranted by the law and the regulations. 

In order to establish the right to exemption the registered vendor 
must obtain from his registered vendee prior to, or at the time of the 
sale (and retain in his possession) a so-called exemption certificate 
showing that the vendee is a manufacturer of taxable articles and that 
the article purchased is to be used by him as material in, or a com- 
ponent part of, another taxable article. An exemption certificate 
may be furnished for each sale, or one certificate may be provided 
covering all orders over any period of time not in excess of 1 month. 

Registration is not provided for in the case of sales for export, 
sales to State and local governmental units, or sales for supplies for 
vessels or aircraft, although exemption certificates are required in the 
two latter cases. 

Under the suggestion outlined here the registration procedure 
presently in use in the case of sales for further manufacture would 
be retained and also applied in the case of sales for export, to State 
or local governmental units, and for sales for supplies for vessels 
and aircraft. It is recommended that provision be made for the 
permanent registration of purchasers for any of the exempt purposes 
and that tax-free sales be made only to such purchasers. Thus, only 
once would there generally need be a showing of use or sales of the 
prescribed type. However, the Internal Revenue Service could be 
given the power to require a showing from time to time that tax-free 
sales are still being made and also the power to deny further regis- 
tration for a period of time in abuse cases. 

Under this system, exemption certificates would no longer be 
required. Sufficient proof of a tax-exempt sale would be evidenced 
by a notation on the sales order or purchase order of the registration 
number of the exempt purchaser. The use of the registration number 
on a sales order would constitute an acknowledgment on the part of 
the purchaser that he was buying the articles for an exempt purpose. 
The willful misuse of such registration number would make the vendee 
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subject to criminal penalties. It should be noted that under present 
law the notation on a sales invoice, or at least the association of the 
sales invoice with the exemption certificate, is required in addition to 
the use of a certificate so that the retention of the notation on the 
sales invoice represents no new requirement. On the other hand, the 
elimination of exemption certificates should represent a substantial 
administrative simplification. 

On an optional basis, State and local governmental units should 
be permitted to use exemption certificates to make tax-free purchases 
instead of using the registration procedure. 


D. Procedure for refunds or credits 


It is suggested that where a sale is made by the initial manufacturer 
on a taxpaid basis and the purchaser subsequently uses or sells the 
article for one of the prescribed exempt purposes, a refund or credit 
be allowed upon proof of such a sale.° The refund or credit would 
be allowed whether or not there had been an indication at the time of 
the initial purchase that the article was intended for use for one of the 
specified exempt purposes. This same refund or credit device would 
also be available in those cases where a sale was initially made on a 
tax-free basis but, because use or resale for an exempt purpose was not 
shown within a 6-month period, tax was subsequently paid. Such 
cases from the standpoint of refunds or credits would be treated in 
the same manner as if the articles originally had been purchased on a 
taxpaid basis. 

It is suggested that the refund or credit be made through the initial 
manufacturer even where the sale is made to another manufacturer 
who did not have to meet the 6-month proof requirement.’ Thus, 
where a dealer exported a quantity of tax-paid items he could do so 
on a tax-free basis and present a claim for a refund or credit to his 
vendor, who in turn would present the claim to the initial manu- 
facturer. ‘The initial manufacturer before or after having received the 
refund or credit from the Government (depending on the arrangement 
between the parties) would then pass the benefit on down through to 
the exporter. Where more than one dealer intervenes in the distribu- 
tion process between the initial manufacturer and the ultimate sale 
for one of the specified exempt purposes, this refund or credit route 
would be the only means available for obtaining relief from tax. 

The refund or credit route described above is already available in 

the case of sales to State or local governmental units, and in the case 
of sales for supplies for certain vessels or airplanes. A refund or 
credit is now also available in the case of sales for further manufacture 
but a manufacturer to whom such a sale has been made (but not a 
dealer who planned to sell to such a eee obtains the refund 
or credit directly instead of through the original manufacturer. A 
refund or credit is presently available in the case of sales for export 
only where there was knowledge at the time of the original sale that 
the article was being purchased for export. Not only is the uniform 
treatment for the various major exemptions desirable, but also the 

5 As previously suggested, a special credit would be allowed for tires, inner tubes, auto radios, and auto 
television sets incorporated in automobiles or trucks and the general refund or credit in the case of sales for 
further manufacture would not be available in the case of these articles. 

® Going back to the vendor-manufacturer in the case of refunds or credits involving vendee-manufacturers 
appears necessary since the articles may have been sold on a tax-paid basis through dealers to the vendee- 
manufacturer and it may be impossible to determine the price on which the tax was paid except by tracing 


the transaction back in this manner. This would not apply, however, to the special credit in the case =a 
tires, inner tubes, auto radios, and auto television sets. 
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deletion of the advance knowledge requirement in the case of exports 
will remove a hardship on which a considerable volume of complaint 
bas been received with respect to dealers who export important quanti- 
ties of goods but do not know, at the time they make their purchases, 
that the sales will be made abroad. Problems of this type have been 
especially pressing in the case of the tax on lubricating oil. 


E. Accounting methods for refunds or credits 


At present the regulations generally require a claim for credit or 
refund to be supported by evidence showing the name and address of 
the person who paid the tax, the date of the payment, the amount of 
the tax, and that the article was used for a tax-free purpose. Specific 
identifi¢ation of each product becomes very difficult whére a person 
has obtained large quantities of substantially the same type of product 
from different manufacturers. In such cases it becomes virtually 
impossible to determine from which of several manufacturers specific 
products were purchased. 

To overcome this problem it is suggested that persons be permitted 
to employ a first-in, first-out method for identifying purchases from 
various manufacturers as a substitute for the specific identification 
required by the present regulations. ‘This should substantially ease 
compliance problems in connection with the present credit and refund 
provisions. Moreover, it is believed that it will more nearly conform 
with what in reality constitutes present practice than do the present 
regulations. 


II. 





SPECIAL EXEMPTION OR REFUND PROBLEMS 


A. Areas of double taxation or faulty applications of exemptions 

1. Problems with respect to tires and inner tubes, and automobile radios 
and television sets—Section 4220 provides an exemption from manu- 
factures’ excise tax for articles sold, or resold, for further manufacture. 
The third sentence in this section specifically makes this provision 
inapplicable in the case of tires, inner tubes, and automobile radio or 
television receiving sets. Similar treatment is provided in the case 
of credits or refunds. Section 6416 (b) (3) provides a refund or credit 
for articles on which a manufacturers’ excise tax has been paid which 
are used, or resold, for further manufacture. However, this provision 
by its terms does not apply in the case of the taxes on tires and inner 
tubes, and automobile radio and television sets. Instead of allowing 
either tax-free sales or the ordinary refunds or credits with respect to 
these articles, a special crediting device has been provided by section 
6416 (c). The credit is available only where these articles are sold 
on or in connection with the sale of an automobile, truck, etc., taxable 
under section 4061 (a). The credit to be allowed against the auto- 
mobile or truck tax is to equal an amount determined by multiplying 
the appropriate tax rate applicable to automobiles or trucks (presently 
10 percent or 8 percent) by the manufacturer’s purchase price for the 
tires and tubes or chttitiolile radio or television receiving set. 

This special crediting device is used because the taxes on tires, 
tubes, radios, and television sets generally have been different than 
and generally higher than the taxes on automobiles and trucks. 
Thus, to allow tax-free purchases of these articles for incorporation 
in an automobile or truck would have meant that the articles used 
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in this manner would have been taxable at a different net rate than 
similar articles not added to new cars or trucks. 

The present crediting device for tires, tubes, and automobile radio 
and television sets has created a number of problems. One of them 
arises from the fact that the credit in the case of tires and tubes is 
limited to those mounted on automobiles or trucks. The credit is not 
available where the tire or tube is mounted on what is classified as an 
enamnlee part or accessory, as is true in the case of so-called trailer 

ollies. 

A similar problem has arisen in the case of power lawnmowers 
having pneumatic tires (as distinguished from solid or hollow center 
small tires of all rubber construction) and tubes. In this case, also, 
a poundage tax is first imposed on the pneumatic tire and tube and 
then the 5 percent electric, gas, and oil appliance tax is imposed 
upon the entire power lawn mower, including the tires and tubes. 

A related problem also arises with respect to this credit in cases 
where these articles are sold for use as component parts of automobiles 
or trucks which themselves are free of tax because they are exported, 
or because they are sold to a State or local governmental unit. Since 
section 6416 (c) of present law allows a credit only against the tax on 
automobiles or trucks with respect to the purchase price of the tire, 
tube, or auto radio or television set, it would appear that if no tax 
is imposed upon the automobile or truck, no credit could be claimed 
with respect to the tax on tires, tubes, or auto radio or television sets. 
On the other hand, however, sections 4224 and 4225 in the case of 
manufacturers’ excise taxes (and the corresponding sections in the 
other excise taxes) provide specifically for the exemption of articles 
sold for the exclusive use of a State or local governmental unit or for 
export or shipment to a possession. 

When tires are mounted on an automobile which is exported the 
Internal Revenue Service has held that the manufacturer is entitled 
to receive a credit or refund not only for the tax paid with respect to 
the automobile, but also with respect to the tax paid on the tires and 
tubes. In some instances automobile manufacturers have even been 
permitted initially to purchase the tires and tubes tax free where the 
automobile was to be exported. On the other hand, in the case of 
tires mounted on cars sold to States or local governments, the regu- 
lations preclude the allowance of a refund or credit for the tire or 
tube taxes. The Service believes that its position with respect to 
the State and municipal exemption is correct and that its position 
with respect to exports is wrong. Nevertheless, the present treat- 
ment for exports is being continued, since the ruling in this case has 
been in effect for some 21 or 22 years. In the absence of a change in 
the law or a court decision, it is felt that the Service should not 
reverse a position held this long. 

2. Suggestions with respect to the credit for tires, tubes, and auto radio 
and television sets.—To prevent a double tax, tires, tubes, auto radios, 
and auto television sets would have to be free of tax when sold on 
or in connection with other articles subject to a manufacturers’ excise 
tax (or eligible for a refund or credit when sold on a tax-paid basis). 
The relief could be provided by expanding the crediting device pres- 
ently provided in section 6416 (c) in the case of the excise tax on 
automobiles and trucks to allow a credit, with respect to taxes on 
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the specified articles, against any manufacturer’s tax in the manner 
now provided in the case of the tax on automobiles or trucks. 

The above suggestion would continue the tax with respect to tires, 
tubes, auto radios and avto television sets when sold on or in connec- 
tion with other articles which are not subject to manufacturers’ excise 
tax. In this respect these articles are (and would be) treated less 
favorably than auto parts and accessories, radio and television com- 
ponents, refrigerator components, and camera lenses. ‘Lhese latter 
items not only are free of tax if incorporated in another article subject 
to a manufacturers’ excise tax, but also are free of tax if incorporated 
in another article not subject to manufacturers’ tax. This difference 
in treatment between these parts or components on one hand, and the 
tires, tubes, and auto radios and television sets on the other, appears to 
be justified on the grounds that the former are basically only com- 
ponents while the latter are end articles in and of themselves. 

With respect to tires, tubes, and auto radios and television sets 
incorporated in, or sold in connection with, articles (such as auto- 
mobilies or trucks, but not limited to these items) which are sold for 
export or sold to State or local governmental units, it would be 
desirable to allow tax-free sales (or credits or refunds) in the same man- 
ner as for other articles sold for export or to State or local governmental 
units. This would remove the present inconsistent treatment be- 
tween exports and sales to governmental units, and would tax the 
articles in the same manner as other manufacturers’ excises where the 
articles are ultimately exported or sold to a governmental unit. 

3. Problems arising where clocks are combined with other articles.— 
Where clocks bave been combined with other items subject to a manu- 
facturers’ excise tax, the Service has followed the practice of taxing 
the entire combination at the manufacturers’ level. This has been 
true, for example, in the case of clock radios. Also, in the case of 
auto clocks the manufacturers’ auto part and accessory tax has been 
applied rather than the retail jewelry tax. In the case of auto clocks 
this treatment was accorded on the grounds that these clocks con- 
stituted automotive parts or accessories and therefore could be taxed 
under a manufacturers’ tax rather thaa as clocks subject to the jewelry 
tax. Apparently the same rationale has been used in subjecting 
clocks combined with radios to the manufacturers’ radio tax. 

Clocks combined with nontaxable items have been held subject to 
the retail tax on jewelry on the portion of the combination represent- 
ing the clock. This has been true, for example, in the case of ther- 
mostat controls combined with clocks. Where clock mechanisms are 
used as timing devices, but no clock face appears, the Service holds 
that no tax is presently due. 

The tax treatment accorded these clock combinations by the Serv- 
ice appears to be both a practical and rational method of taxation. 
However, there is little or no statutory authority for the imposition 
of the manufacturers’ tax, rather than a retail tax, where clocks are 
combined with other items subject to the manufacturers’ tax. In 
fact, under the 1954 code it could well be argued that the opposite 
effect should apply. Section 4221 provides that none of the manu- 
facturers’ excise taxes are to be imposed on any article taxable as 
jewelry. Under the 1939 code this provision did not apply in the 
case of radios and auto parts and accessories and, therefore, the treat- 
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ment provided by the regulations did not appear to be in conflict with 
the 1939 code. 

While no change is suggested with respect to practices followed by 
the Service with respect to clock combinations, it is suggested that 
the code be amended to make it clear that where clocks are combined 
with other articles subject to a manufacturers’ excise tax, the manu- 
facturers’ tax is to apply to the entire combination. 


B. Technical problems in the manufacturers’ taxes 


A number of relatively minor technical points have been raised with 
respect to the refund and exemption provisions in the case of various 
manufacturers’ excise taxes. For the most part these represent errors 
or ambiguities in recently enacted provisions. They are discussed 
briefly below. 

1. Sale of certain parts or components as repair or replacement parts.— 
Public Law 367, approved August 11, 1955, made certain amendments 
to section 4220 (providing an exemption for sales or resales to manu- 
facturers for further manufacture) which some believe had the effect 
of exempting from tax certain parts or components used, or sold, as 
repair or replacement parts. Specifically, this act amended section 
4220 to provide an exemption from manufacturers’ excise tax for 
automobile parts or accessories, refrigerator components, radio or 
television components or camera lenses sold for use, or resale, in the 
manufacture of, or as a component part of, any article. 

It is thought by some that Public Law 367 had the effect of exempt- 
ing from tax parts or accessories sold as repair or replacement parts 
(including parts used by a manufacturer in a repair service for a cus- 
tomer) since these parts in a sense at least are ‘“‘incorporated in”’ other 
articles. This line of argument would completely free auto, radio, 
television, and refrigerator parts and camera lenses from tax. That 
this was not the intention of Congress is clearly indicated by the fol- 
lowing sentence from the House and Senate reports on Public Law 367: 

The adoption of a single rule exempting parts, accessories, or components from 
tax, except where they are sold for repair or replacement use, will provide greater 
equity and simplify administration and compliance. [Italics supplied.] 

It is suggested that section 4220 should be amended to make the 
congressional intent clear in the statute. 

2. Use by manufacturer of certain parts or components.—Public Law 
367 also amended section 4218 to provide that no tax is to be due with 
respect to the use of one of the parts or accessories specified above, 
which the manufacturer himself uses in the manufacture of any other 
article. Here as in the case of the sale the question arises as to whether 
the tax applies to parts or accessories used in a manufacturer’s plant 
operations as repair or replacement parts. 

It appears inconsistent to exempt these parts or components from 
tax where the manufacturer uses them himself as repair or replace- 
ment parts yet tax them if someone else uses them for such a purpose. 
It appears undesirable, for example, to exempt auto parts from tax 
where they are used by the manufacturer to repair trucks used in his 
own business or to exempt radio tubes used as replacements in radio 
or television sets which are damaged while still in the manufacturers’ 
hands, 

It is suggested that section. 4218 be amended to make it clear 
that with respect to automobile parts and accessories, radio and tele- 
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vision components, refrigerator components and camera lenses, a tax 
is still to be imposed where such parts are used by the manufacturer 
as repair or replacement parts. 

3. Definition of refrigerator components.—Section 4111 of the 1954 
code imposes a manufacturers’ excise tax on “refrigerator compo- 
nents.” As defined in section 4112, the term component means 
certain specified parts “except when sold as component parts of 
complete refrigerators, refrigerating or cooling apparatus, or quick 
freeze units (hereinafter referred to as ‘refrigerating equipment’).”’ 

Public Law 367, enacted on August 11, 1955, makes this exception 
no longer necessary and, in fact, makes its deletion desirable in order 
to avoid confusion as to the application of this tax. Public Law 367 
exempts from manufacturers’ excise tax refrigerator components (as 
well as auto parts and accessories, radio and television components, 
and camera lenses) which are used as material in or as component 
parts of any article whether or not taxable. Thus, Public Law 367 
achieves on a broader basis the result obtained by the exception in 
section 4221 and makes the exception in 4221 no longer necessary. 


C. Documentary stamp tazes 


1. Statute of limitations for stamp tares—At the present time there 
are certain differences in the stamp taxes in the time from which the 
3-year statute of limitation begins to run in the case of assessments 
and in the case of claims for credit or refund. Still different treatment 
is also provided for the redemption of stamps. 

Section 6501 provides that if a tax is payable by stamp, the statute 
runs within 3 years “after such tax became due. * * *” Section 
6511 (a), on the other hand, provides that a claim for a credit or 
refund of an overpayment of a tax required to be paid by stamp is 
to be filed within 3 years “from the time the tax was paid.” 

There appears to be no reason for the use of two different rules in 
the case of assessments and claims for refund or credit. Moreover 
commencing the period in the case of assessments with the due date 
of the tax appears to be overgenerous. The nonpayment of a stamp 
tax appears to be approximately the equivalent of not filing a return, 
and where no return has been filed, the statute does not commence 
running in the case of these taxes. To remove this advantage for 
stamp taxes and to equate the statute of limitations in the case of 
claims and assessments, it is suggested that section 6501 be amended 
to provide that the period of limitations should commence running 
in the case of assessments from the time the stamp tax is paid rather 
than from the time the tax became due. Thus, where no stamp tax 
is paid the statute will remain open indefinitely; where a tax is paid, 
even though inadequate, the period of limitations will run from that 
date. 

Section 6805 provides that the Secretary or his delegate may redeem 
stamps (1) which have been spoiled, destroyed, or rendered useless 
or unfit for the purpose intended, or (2) for which the owner may have 
no use, or (3) which through mistake may have been improperly or 
unnecessarily used, or (4) where the rates or duties have in any 
manner been wrongfully collected. A claim for the redemption of 
stamps under this section must be presented within 3 years after the 
purchase of the stamps from the Government. 

This period of limitations in section 6805 with respect to the 
redemption of stamps, to the extent it relates to used stamps, appears 
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to be in conflict with the period of limitations provided by section 
6511 for claims for credits or refunds of stamp taxes. Section 6805, 
as noted above, provides that the period is to begin running with 
the purchase of the stamps, while section 6511 provides it is to com- 
mence running as of the date the tax is paid or the stamps are affixed. 
To remove this conflict it is suggested that section 6805 (a) be amended 
by striking out the third and fourth categories for which redemption 
can be made, i. e., those where the stamp has been improperly or 
unnecessarily used, and where the rates or duties have been wrongfully 
collected. It is also suggested that subsection (c), which provides the 
redemption period of 3 years from date of purchase, be amended to 
make it applicable only to unused stamps. 

2. State and local government tar liability in the case of real-estate 
conveyances.—Section 4361 imposes a documentary stamp tax on 
certain conveyances of real estate. Although there are some exemp- 
tions from this tax, no exemption is provided in the case of the con- 
veyance of real estate by, or to, a State or local governmental unit. 
Section 4383 of the code imposes liability for the stamp tax upon 
both the person who makes, signs, or issues the document and upon 
the one for whose benefit the document is made, signed, or issued. 
As a result, if one party to a taxable transaction is exempt, the tax 
is still collected from the other or nonexempt party. Internal Revenue 
Ruling M. T. 39 (C. B. 1950-1, 141) provides that a State or local 
government is immune from the documentary stamp tax on the 
conveyance of real estate when it is acting in its “governmental” 
capacity in transferring, or acquiring, real property from a private 
purchaser. However, the nonexempt party is held subject to the 
documentary stamp tax in the case of both transfers of real property 
to, and acquisitions of such property from, State or local governmental 
units. 

It is suggested that the treatment presently provided for State 
and local governmental units be added to the statute but that no 
distinction be made between transfers or acquisitions for govern- 
mental as distinct from proprietary functions. The statute would 
then provide that in no case would a tax be collected from the State, 
thus affording the same treatment for States and local governments 
as the law now provides for the Federal Government. 


D. Club-dues tax 


1. Power of attorney required in the case of claims for credit or refund.— 
Section 6415 (a) provides that a credit or refund for overpayments 
of the club-dues tax is to be allowed to the person who collected 
the tax if such person can show that he has repaid the amount of the 
tax to the person from whom he collected it or if he has obtained the 
consent of such person to the allowance of the credit or refund. 
Although this is almost identical to 2 of the 3 conditions imposed in 
the case of overpayments of manufacturers’ excise taxes, the regula- 
tions in this case have provided a much stricter procedure which must 
be followed before repayment of any tax. The regulations provide 
that where a club as agent for its members seeks a refund of tax 
collected by it, since the members and not the club are the actual tax- 
payers, the claim must be accompanied by the following: 

(a) An alphabetical list of the names of the taxpayers, showing 
the amount claimed for each and the dates on which the amounts 
were paid; 
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(6) The power of attorney executed by each person for whom 
a claim is filed; 

(ec) A copy of the constitution, bylaws, or other rules and 
regulations of the organization, together with amendments. 

Complaints have been received that requiring the club to obtain a 
power of attorney for each person for whom a refund is being claimed 
is unduly burdensome. Although the statutory provision governing 
refunds of overpayments in the case of manufacturers’ excise taxes is 
quite similar, the regulations require no such power of attorney in 
that case. 

After a discussion of this problem with representatives of the 
Internal Revenue Service, it was agreed an appropriate revision of the 
regulations would be made to provide that an indication of consent, 
rather than the execution of a power of attorney will be a sufficient 
basis on which to allow a credit or refund. The procedure to be fol- 
lowed in such a case will be substantially the same as is presently 
followed in the case of the manufacturers’ excise taxes. 

2. Refund of tax in case of refund of initiation fee-—Section 6415 (d) 
provides for a refund of the club-dues tax where the payment on which 
it was based has been refunded. In the past the Internal Revenue 
Service has interpreted this as providing for refunds in the case of 
initiation fees only in the event that a membership payment has been 
rejected. However, this subsection clearly requires a refunding of 
the tax where an initiation fee is repaid to a member, irrespective of 
how long ago the initial payment with respect to the initiation fee 
had been made. This interpretation has now been adopted by the 
Service. 

This appears to be the proper result since the tax with respect to 
initiation fees is in effect a tax with respect to what might be considered 
the assets or working capital of the club. As these funds are reduced 
by repayments to members, it appears only proper that the tax also be 
reduced. ‘To do otherwise would result in the payment of varying 
taxes with respect to two clubs maintaining the same amount of 
working capital, where membership in one of the clubs turns over 
more rapidly than in the case of the other. 


E. Cabaret tax 


Section 6416 (a) provides for credits or refunds of overpayments of 
tax imposed with respect to the cabaret tax and the tax on the trans- 
portation of oil by pipelines, as well as in the case of retail and manu- 
facturers’ excise taxes. However, 1 of 3 conditions set forth in the 
subsection must be met before a refund or credit is allowed. These 
are: (1) A showing that the burden of the tax was not shifted forward 
to the consumer of the article or service; (2) repayment of the tax to 
the purchaser in the case of retail excises, or ultimate purchaser in 
the case of manufacturers’ excises (or with an agreement to repay in 
the case of certain types of claims); or (3) the filing with the Treasury 
of the written consent of the purchaser or ultimate purchaser to the 
allowance of the credit or refund. 

The first of these three conditions clearly applies in the case of the 
cabaret tax and the tax on the transportation of oil by pipeline. The 
Service has held, however, that the second and third conditions do 
not apply in the case of these taxes because the references in the 
second paragraph are only to retailers’ or manufacturers’ taxes. 
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Under the suggestion in I above the statute would be revised to 
make it clear that a refund of the cabaret tax and the tax on the 
transportation of oil by pipeline will be made where the amount of the 
tax has been repaid to the consumer of the service, or where the con- 
sumer of the service gives permission to the performer of the service 
to the allowance of the credit or refund. For purposes of uniformity, 
and also on the basis of equity, it would appear proper that all three 
procedures for making refunds be made available in the case of the 
cabaret tax and the tax on the transportation of oil by pipeline. 


III, FLOOR STOCK REFUNDS 


The 1954 Internal Revenue Code now contains provisions for 
refunds on taxpaid floor stocks for (1) alcoholic beverages, (2) cig- 
arettes, (3) gasoline, (4) automobiles and trucks, and (5) automobile 
parts and accessories which are scheduled for automatic rate reduc- 
tions as of April 1, 1956. There is also a provision in the code for 
refund of the tax paid on imported sugar or imported articles com- 
posed in chief value of sugar which are held by the importer on June 
30, 1957, at which time the tax on the sale or importation of sugar is 
scheduled to terminate. The methods for paying refunds vary among 
the different taxes with unnecessary complications in the law. Aside 
from this, experience with the floor stocks refunds under the Excise 
Tax Reduction Act of 1954 pointed out the need for revision in some 
of the provisions now in the code. Also, the provision for refunds in 
1956 on floor stocks of automobile parts and accessories was placed 
in the 1954 code as a result of a transposition of subsections during 
the revision process. 


A. Provisions in present law 


under present law for filing the claim for refund. The alcoholic 
beverage and cigarette provisions provide that the person holding 
the taxed items is to file the claim. Similarly, the sugar provisions 
provide for filing by the importer who paid the tax. 

The gasoline refund provision uses a second pattern. Here it is 
provided that the dealer is to file a claim for refund with the producer 
or importer who paid the tax, and the producer or importer, after 
reimbursing the dealer, is to file a claim for credit or refund with the 
Government. 

The third pattern, used in the case of motor vehicles and auto- 
mobile parts, is a dual claim system. First, the manufacturer or 
producer may file a claim with respect to tax-paid floor stocks of his 
dealers. After having been allowed the claim by the Government, the 
manufacturer is to remit the refund to the dealer to the extent that the 
tax represented by the refund was included in the price paid by the 
dealer. Alternatively, the dealer may file claim directly with the 
Government, if the manufacturer or producer waives the right to 
claim the refund. 

2. Time for filing claims.—The various refund provisions also differ 
considerably in the time allowed for filing refunds. In the case of 
alcoholic beverages, claims for refunds must be filed within 1 month 
from the date of the tax reduction or within 30 days from the promul- 
gation of the regulations on refunds. For cigarettes, claims must be 
filed within 3 months from the date of the tax reduction. For motor 
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vehicles, automobile parts, and gasoline claims also must be filed 
within 3 months from the date of tax reduction. The provisions for 
refunds on floor stocks of imported sugar contain no special time 
limitation as to the period for filing claims. 

3. Other provisions.—There are also several other details in which 
the various refund provisions differ. For alcoholic beverages and 
cigarettes, it is provided that the persons requesting credits or refunds 
are to keep such information on inventories, sales, and purchases for 
periods both before and after April 1, 1956 (but not extending beyond 
1 year thereafter), as are prescribed by regulations. The refund pro- 
visions on motor vehicles, automobile parts, and gasoline require such 
evidence of inventories with respect to which refunds or credits are 
claimed as may be prescribed by regulations. In addition, the gaso- 
line refund provision requires establishment that a quantity of gasoline 
equal to that on which floor stocks refund or credit is claimed was sold 
on or after April 1, 1956, at a price to the ultimate consumer which 
reflected the amount of the tax reduction. A similar requirement for 
passing on the tax reduction was previously in the provisions for 
refund with respect to taxpaid floor stocks of alcoholic beverages and 
cigarettes but was eliminated in the 1954 code. 


B. Suggested revisions for floor stock refunds 

1. General revision of present floor stock refunds of manufacturers’ 
excises.—Under the Excise Tax Reduction Act of 1954, which pro- 
vided for refunds on electric light bulbs, refrigerators, and electric, gas, 
and oil appliances, claims for refunds were filed by dealers with the 
manufacturers or importers. The manufacturers or importers were 
required to verify these claims and then refund the amounts verified 
to the dealers. Generally speaking, this system was found to be 
satisfactory, and its further use is recommended. 

The 1954 refund system was not satisfactory with respect to the 
time factors involved. In the first place, except for electric light 
bulbs, there was no provision that dealers must file their claims with 
the manufacturers prior to the last day the manufacturers themselves 
were allowed to file claims with the Government. Consequently, the 
manufacturers either had to set up an arbitrary cutoff date for 
dealers’ claims prior to their time of filing, or else be faced with the 
necessity of trying to process all the dealers’ claims at the last moment. 
Moreover, manufacturers had to pay the dealers’ claims prior to the 
time they filed their own consolidated claim with the Government. 
This placed another timing squeeze on the manufacturers, and in 
some cases a fiscal burden because they had to pay out money or give 
credit prior to the time that they received any benefit from the Gov- 
ernment. Another inadequacy of the 1954 procedure arose from 
failure to coordinate the manufacturers’ filing date with their normal 
filing date for payment of taxes. As a consequence of this, manu- 
facturers could not claim a credit against taxes due unless they 
speeded up the filing of their regular quarterly excise returns. To 
meet these three problems it is suggested that certain changes be 
made in the present law. 

(a) It is suggested that dealers be required to file their claims 
with the manufacturers at some time prior to the time manufacturers 


* This applies only where three or more monthly deposits are required under the depositary receipt 
system. 
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have to file their claims. It is recommended that dealers be allowed 
a period of 2 months and 10 days after the rate reduction date for the 
filing of their claims with the manufacturers. Manufacturers would 
then be given an additional period of at least 1 month, or possibly 
as much as 3 months for the compiling of these claims of the dealers 
and making a claim with the Government. Thus the overall period 
would vary from 3 months and 10 days to 5 months and 10 days. 

This compares with an aggregate 3-month period which exists in 
most cases under present law. The variation in the filing date for 
manufacturers is suggested in order to make the filing of these refund 
claims coincide with the quarterly filing date for excise taxes generally. 
This is explained further below. 

(b) It is recommended that manufacturers not be required to pay 
dealers their claims prior to the time the manufacturers file their 
claims, or even prior to, or at, the time the manufacturers receive 
the benefit of the credit or refunds from the Government. Instead it 
is recommended that the manufacturers be required to state that 
within 30 days after they receive a refund (or notice of allowance 
for claim of credit) they will pass it on to the dealers. 

(c) It is recommended that the filing of claims be integrated with 
the filing of their quarterly excise tax returns. A provision for inte- 
gration of floor-stocks refunds with the quarterly return system of 
manufacturers would provide, as indicated above, that dealers would 
have a period of 2 months and 10 days to file their claims for refund 
with their manufacturers. Manufacturers would have a variable 
time lag to file their claims depending on the relationship of the reduc- 
tion date to the quarterly filing date. The filing date for manufac- 
turers would be the next date for filing quarterly returns at least 3 
months and 10 days after the rate reduction date. Thus the filing 
date for January, February, and March collections is May 10. In 
the case of a reduction effective— 

(i) On January 1, the dealers would file their claims with their 
manufacturers on March 10, and the manufacturers would file 
their claims 2 months later on May 10; 

(ii) On February 1, the dealers would file claims with their 
manufacturers on April 10, and the manufacturers would file 
their claims 1 month later on May 10; or 

(iii) On March 1, the dealers would file claims with their manu- 
facturers on May 10, and the manufacturers would file their 
claims 3 months later on August 10, the next filing date for 
quarterly returns. 

2. Price reduction requirement for gasoline—The requirement that 
gasoline prices be reduced to reflect the refund on tax-paid floor stocks 
was inserted in the law in 1951 when the floor stocks provision was 
originally enacted. As such, it is a carryover of a similar provision 
that was placed in the law with respect to alcoholic beverages when 
provision for refunds on floor stocks was made by the Revenue Act 
of 1945. The 1945 provision represented a reaction to the short 
supply situations in existence at that time. While undoubtedly 
desirable from a theoretical point of view, such a provision would be 
difficult to prove compliance with and also to administer. Under 
present day conditions of adequate supplies, it would seem that 
competition generally would supply adequate safeguards for the 
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interest of consumers. Consequently; this provision could be repealed 
as was done in the case of alcoholic beverages and cigarettes in 1954. 
ided for refunds 
on tax-paid floor stocks of passenger automobiles and trucks in the 
Excise Tax Reduction Act of 1954; no provision was made at that time 
for refunds on automobile parts and accessories. The refund pro- 
vision originally was in section 3403 (f) of the 1939 code. It provided 
for floor stocks refunds on articles taxed under section 3404 (a) and 
(b) at the time when the taxes on such articles were reduced. Sub- 
sections (a) and (b) at that time covered trucks and passenger auto- 
mobiles. Automobile parts and accessories were taxed under sub- 
section (c). When these taxes were transferred to the 1954 code as 
section 4061, the taxes on passenger automobiles and trucks were 
placed in subsection (a) and the tax on parts was put in subsection (b). 
The floor stocks refund provision which is now section 6412 (a) con- 
tinued to use the references to taxes imposed by subsections (a) and 
(b) of the tax imposing section. In so doing, the refund section, in 
effect, covered what had previously been three subsections, (a), (b), 
and (c), (c) being the subsection in the 1939 code referring to parts 
and accessories. This technical error provided for refunds which the 
Congress did not intentionally legislate. 

Aside from the fact that the refund for automobile parts and acces- 
sories is unintentional, it appears undesirable from the point of view 
of administration and compliance. Unlike the taxes on alcoholic 
beverages, cigarettes, and gasoline, the automotive taxes are ad 
valorem rather than specific taxes. Consequently, when a dealer 
wishes to claim a credit or refund, he must determine, or have deter- 
mined for him by the manufacturer, the amount of the tax that was 
paid on the sales price of the articles. This is no great problem in the 
case of large items, like automobiles and trucks, where each unit has a 
serial number. In the case of parts and accessories, however, the 
problem in many cases would seem almost impossible to solve except 
on an estimated basis. The tax covers literally hundreds of items, 
many of which are very small. Quite often the dealer has bought such 
parts at different times from wholesalers and has no way of identifying 
at what time the various articles were bought, or even the manu- 
facturer. Much of the burden of computation would fall upon the 
manufacturers who would probably end up by making estimates, and 
in some cases by simply refusing to try to determine the information 
requested. Consequently, it is suggested that this provision be deleted. 

Sugar.—The refund provision for taxpaid imported sugar or 
imported products composed in chief value of manufactured sugar 
when held by the importer and intended for sale contains no specified 
time limit as to when claims for refund should be filed. This require- 
ment would be handled by the regulations. If the filing of floor 
stocks refunds for other taxes is to be based on statutory time limits, 
there seems to be no reason why this refund should not be so regulated. 

5. Alcoholic beverages and cigarettes—The refund provisions for 
alcoholic beverages and cigarettes require claimants to keep such rec- 
ords of inventories, sales, and purchases as may be presc ribed by the 
Secretary or his delegate for a time both before and after the tax 
reduction date (but not extending beyond 1 year thereafter). In the 
case of cigarettes, this provision was inserted in 1951 to make it com- 
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parable with the requirement existing since 1945 in the case of alcoholic 
beverages. The alcoholic beverage frovision was first inserted in 
1945 in conjunction with the requirement that there be proof of price 
reductions to reflect the proposed refunds (a price reduction provision 
now exists only in connection with the refund provision for gasoline). 
But the price reduction provision for alcoholic beverages and cigarettes 
was eliminated at the time of the enactment of the 1954 code. There- 
fore, there appears to be no need for the retention of the recordkeeping 
provisions with respect to sales and purchases; the general requirement 
as to inventory data in the refund provisions for manufacturers’ 
excises should be sufficient. 
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PART 3: ADJUSTMENT OF PRICE ON SALES TO SELLING 
SUBSIDIARY 


Section 4216 (b) of the Internal Revenue Code of 1954 provides 
that if an article is— 
(1) sold at retail (i. e., to a consumer), 
(2) sold on consignment, or 
(3) sold (otherwise than through an arm’s length transaction) 
at less than fair market price, 
tax is to be computed on the price for which the articles are sold by 
the manufacturers in the ordinary course of trade as determined by 
the Secretary or his delegate. 
The Internal Revenue Service has taken the position that a sale to 
a selling subsidiary is presumed to be not at arm’s length. It is recom- 
mended that the on e amended to include this presumption. 
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Mr. Foranp. Without objection, some information which was re- 
quested in the course of the hearings now printed as part 1, and 
which has just been received, will be inserted in the record at this 
point. 

(The material referred to is as follows:) 


(The following information is furnished in response to the request of Mr. 
Herlong of the Subcommittee on Excise Tax Technical and Administrative 
aoe of the Committee on Ways and Means at page 155 of part 1 of the 

earing :) 

Mr. HERLONG. We would like to have some information on that for the record. 
Could you tell us how many requests for rulings are now pending in the Excise 
Tax Rulings Branch? 

I would like to have you supply it, and would you classify them according 
to the date of the receipt so that we could have some idea as to the average 
length of time required by the Excise Tax Ruling Branch to respond to this 
request ? 


Status of requests for rulings from taxpayers and district directors as of 
November 30, 1955 
Under 30 days 
30 to 60 days 
Over 60 days 
Total 

1Of the 234 cases still pending for 60 days or more, 86 are awaiting decision on policy 

matters and 32 are awaiting the furnishing of additional information requested by the 


National Office from taxpayers or field offices. Thus, 118 cases are so held in suspense, 
representing 50 percent of the total number of cases on hand in this category. 


(The following information is furnished in response to the request of Mr. 
Keogh of the Subcommittee on Excise Tax Technical and Administrative Prob- 
lems of the Committee on Ways and Means at p. 316 of the Stenographic 
transcript of pt. 1 of the hearing:) 

Mr. Kroeu. Are you in a position to tell the committee whether since the 
adoption of the informal conferences procedure there have been more or fewer 
reversals by the group supervisor of the reports of the agents than previously? 

Comment.—The former conference sections had no jurisdiction over excise 
tax matters. Conferences and review of excise tax examinations were held in 
the offices of the former Collectors of Internal Revenue on examinations made by 
collection officers. In the case of examinations made by the special squads of 
excise tax agents the review and conferences were held in the National Office. 
The Service does not now and never has kept a record of the number of reversals 
of agents’ reports as a result of conference section or informal conference 
activities. 

(The following information is furnished in response to the request of Mr. 
Herlong of the Subcommittee on Excise Tax Technical and Administrative 
Problems of the Committee on Ways and Means at p. 319 of the stenographic 
transcript of pt. 1 of the hearing :) 

The specific question is as follows: 

“With respect to these 229 excise tax rulings published from 1952 to 1955, 
would you say how many rulings were recommended for nonpublication, classi- 
fied, if possible, for the various reasons, for not publishing these rulings? Could 
you also give us some information or idea of the number of letters of determi- 
nation issued during the same period?” 

As indicated in exhibit B of the appendix to the presentation of the Internal 
Revenue Service, which we previously submitted with the written statement 
of Justin F. Winkle, Assistant Commissioner of Internal Revenue (Technical), 
the 229 excise tax rulings referred to above were published during the period 
January 1, 1953, to June 30, 1955, rather than 1952-55. 

While it is possible to furnish certain of the information requested, the records 
of the Service are not such as to enable us to furnish all of it. This is because, 
as set forth on page 19 of the appendix, the expanded publication program, like 
any other program of similar scope, had to be adopted in stages. 

The first phase, which was inaugurated January 1, 1953, established a system 
of increased publication only of communications to our field offices. There fol- 
lowed a testing period during which we established and adjusted our internal 
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administrative procedures and, more important, we revised our publication 
standards. Our aim in arriving at sound and practical standards was to assure 
that every communication issued by the national office of the Revenue Service 
to one of our field offices, involving substantive tax law, procedures affecting 
taxpayers’ rights or duties, or industry regulation, would be considered for 
publication at the same time that the communication was prepared, reviewed, 
and approved. Our approach was to regard every communication of this charac- 
ter as potentially publishable. 

On October 8, 1953, the second phase was put into effect, and our publication 
program was further expanded to include communications issued to taxpayers 
and their representatives. At that time, we also issued revised publication 
standards and required that the substance of each communication must be com- 
pared with these standards, and a positive recommendation be made and at- 
tached to the file recommending either for or against publication. If against 
publication, the recommendation was required to be supported by a justification 
and the justification had to qualify as one of the exceptions to the publication 
standards. These exceptions are listed on pages 20 and 21 of the previously 
mentioned appendix. 

As in the case of phase 1, a period of time was required to really get this 
expanded publication program fully implemented. Accordingly, it was not 
until the fiscal year July 1, 1954, to June 30, 1955, that the expanded program 
was functioning fully and for which detailed figures can be compiled. In years 
prior to that period, we used different publication standards and an express 
recommendation for nonpublication was not required. 

The attached chart reflects the number of communications that were issued 
and recommended for nonpublication during the period July 1, 1954, to June 30, 
1955, classified according to the reasons assigned for their nonpublication. 

During fiscal 1955 the Excise Tax Ruling Branch replied to 4,419 communi- 
cations received from taxpayers and Revenue Service field personnel. In the 
same fiscal year, 111 rulings were published and 230 were awaiting publication 
at June 30, 1955. However, some of the rulings included in the 111 and 230 
figures were actually issued prior to July 1, 1954, and would have been considered 
as closed in fiscal 1954. Therefore, the figures we are submitting, in answer 
to the first part of the question, were compiled from an actual physical inspection 
of each case file for communications issued during fiseal 1955. 

Since our appearance at your hearings, taxpayers’ representatives have indi- 
cated to us in conferences with them, that it would be helpful if more rulings 
on specific articles and products were published, even though the particular facts 
and details might be of a nonrecurring nature. We are currently exploring the 
feasibility of the preparation, by the Service, of some form of basic list of taxable 
articles, grouped according to the major excise tax areas. 

To answer the second part of your question, pertaining to the number of letters 
of determination issued by our field offices, we contacted the several regional 
commissioners and had them compile and submit the requested information. 
Since, as previously explained, we were able to provide data only for fiscal 1955, 
we requested them to submit their information for the same period. During the 
fiscal year July 1, 1954, to June 30, 1955, our various field offices issued 17,453 
determination letters. 


Lecise tar communications issued by the national office, Internal Revenue 
Service, July 1, 1954, to June 30, 1955 


CLASSIFIED ACCORDING TO THE REASONS OFFERED FOR THE RECOMMENDATION OF 
NONPUBLICATION 


Total communications issued___.__________- 5 diets outs ed caeedeaes nahioneetlndass-akeoena eee 
Less communications that do not come within the scope of the publication 

ini ah i gh 8 air ee occa dh ed bedbndalash awidiate 1957 

Retek: Withie: SONG 08 DIO hk hiicectdk nents ilnnnn . 4,162 

Less those recommended for publication.__.__._______-____*______ rez cess) Bee 

Communications recommended for nonpublication______________________ 4, 005 


1 Most of these communications are additional letters that are in the files of cases, in 
which the original or controlling documents have been classified as to the reasons offered 
for nonpublication. The remainder are letters verifying previous rulings or providing 
additional information. 
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CLASSIFIED IN THE FOLLOWING CATEGORIES 


1. Covered specifically by statute or regulations * 2,576 
2. Covered specifically by a ruling, opinion, or court decision published 
in the Internal Revenue Bulletin 
3. The issue in the case is not likely to arise again because of unique or 
specific facts 
4. Secret formulae or business practices 
5. Not in the interest of a wise administration of the revenue laws 


2Included in this figure are 618 cases in which only general or advisory information 
was provided. 


8 This figure includes 153 cases that were covered by other rulings that were pending 


— but had not actually been published at the time the recommendation was 
made. 


#This figure includes 698 cases that are more properly described as “Classification for 
tax purposes of specific articles, products, transactions, or organizations.” ‘The majority 
of these would appear to be includible in the basic list, the proposed publication of which 
is being currently discussed with taxpayers’ representatives. 


(The following information is furnished in response to the request of Mr. 
Herlong of the Subcommittee on Excise Tax Technical and Administrative 
Problems of the Committee on Ways and Means at p. 332 of the stenographic 
transcript of pt. 1 of the hearing:) 

Mr. Hertone. How many audits of excise tax returns do you make, per- 
centagewise, as compared with those made in income-tax returns? 

Comment.—Prior to January 1, 1955, the data with respect to excise-tax 
examinations was kept on a “case” basis rather than number of returns exam- 
ined. On and after that date records are kept on a returns basis. For the first 
6 months of 1955 the number of excise-tax returns filed was 4 percent of the 
number of income-tax returns filed. 

For the same period the number of excise-tax examinations was 8 percent 
of the number of income-tax examinations. 

(The following information is furnished in response to the request of Mr. 
Forand of the Subcommittee on Excise Tax Technical and Administrative Prob- 
lems of the Committee on Ways and Means at p. 348 of the stenographic tran- 
script of pt. 1 of the hearing:) 

Mr. Foranp. Could you obtain for the committee, information as to the num- 
ber of taxpayers in the excise-tax field who have been audited in recent years, 
and the percent these represent of total taxpayers, both in terms of numbers 
and in terms of dollar amounts colJ~cted? The committee is interested in this 
connection only with the field audits. 

For the period January 1, 1954, to June 30, 1955, our records disclose the fol- 
lowing data regarding excise taxes: 


| Cases ex- 
| amined by 


Period |Returns filed! 
| field audit 


SOG. TD Ph DORR I Ts 8 ks octane ni Geckianoiabeiaegaebincninn sitet ada j 1, 396, 278 9, 400 
July 1 to Dec. 31, 1954 1, 391, 899 2 9, 900 
Jan. 1 to June 30, 1954 1, 424, 081 


1 Source: Internal administrative reports. 
2 Estimated. Audit reports prior to Jan. 1, 1955, do not show field audits separately. 


Returns being filed on a quarterly basis it is estimated that during the fiscal 
year ended June 30, 1955, there were 697,000 taxpayers filing returns. On this 
premise the 19,300 cases examined represent 2.7 percent of the taxpayers. In 
addition 12,349 claims for abatement, refund, and credit were disposed of 
through field audit and office audit. 

Information is not available indicating the percentage of taxpayers audited in 
terms of dollar amounts collected. However, additional taxes assessed as a 
result of audit during the fiscal year 1955 were 0.24 percent of collections. 

(The following information is furnished in response to the request of Mr. 
Forand of the Subcommittee on Excise Tax Technical and Administrative Prob- 
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lems of the Committee on Ways and Means at p. 349 of the stenographic trans- 
script of pt. 1 of the hearing :) 

Mr. Foranp. We should like to know how many trained auditors have been 
working in each of the various excise-tax fields, and by “trained” I mean trained 
with respect to the specific type. We are particularly anxious to obtain informa- 
tion as to the number of audits made in the case of the transportation tax, the 
sugar tax, and the gasoline tax. In connection with the latter, we are referring 
to the real audits, and not merely the examination of exemption certificates. 

Comment.—Reports have been obtained from our district offices which show 
the personnel who have been working exclusively on field audits in each of the 
various excise-tax areas. The numbers employed by type of tax are as follows: 


Ta a i ee oi a ele 3 
2: Wie CUO TIN nak kn i heehee 0 
S.A In UII UI tis lnencientngieeminibanmeio ase 0 
Te eR i cael eto nccalinnd: eis tec Gahan pom inemaneninad 5 
Oh Tee I I i og ls ks cs bak ees a ees ecamnnstnenepebawedlicn 6 
GC. RN shit hhh dee ete Se eee lls 0 
7. WRI Gra i he ek od en ir deh oe Uh Lass de damnit 9 
CT a a lc a 177 


The number reported on line 8 does not include those on lines 1 through 7. 

Our records with respect to examinations are kept by class of tax (e. g., retail- 
ers, manufacturers, etc.) so that we have no data in the National Office as to the 
number of audits made with respect to a specific tax such as sugar, transportation, 
or gasoline. 

Mr. Foranp. Dr. Smith is back on the stand. 

We would like to hear what you have to tell us this morning. 


STATEMENTS OF HON. DAN THROOP SMITH, SPECIAL ASSISTANT 
TO THE SECRETARY OF THE TREASURY IN CHARGE OF TAX 
POLICY; HON. JUSTIN F. WINKLE, ASSISTANT COMMISSIONER OF 
INTERNAL REVENUE (TECHNICAL) ; HON. LAURENS WILLIAMS, 
ASSISTANT TO THE SECRETARY OF THE TREASURY AND HEAD, 
LEGAL ADVISORY STAFF; AND BERNARD H. FISCHGRUND, AS- 
SISTANT CHIEF, EXCISE TAX BRANCH, TAX RULINGS DIVISION, 
INTERNAL REVENUE SERVICE 


Mr. Smirn. Thank you, Mr. Chairman. 

I should like first, if it is not out of order, to pay tribute to the staffs 
of the congressional and various Treasury groups which have worked 
on this. This is a relatively short document, but it represents a great 
inany man-months of work. 

I have been impressed, as I so frequently have down here, by the 
willingness of staff people to work nights and weekends, often at great 
personal inconvenience, in putting this together. 

Mr. Foranp. The Chair joins you in that, and I am sure the whole 
committee Joins you in expressing appreciation for this work. 

Mr. Smiru. This report, as you will note, Mr. Chairman, includes 
a summary of recommendations which occupies seven pages. The 
rest of it is the more detailed examination and analysis of the prob- 
lems. If it is agreeable to the committee, I suggest that I start by 
reading the summary of recommendations, but not go through the 
entire text unless that is the desire of the committee. In the amplifica- 
tion of such points as there are questions on, I perhaps will refer to 
the larger document or extemporaneously answer them. 

Mr. Foranp. Go ahead in your own way, Dr. Smith. 

Mr. Smirn. Yes, sir. 
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SuM MARY OF RECOMMENDATIONS 


I. GENERAL 
A. Full agreement 

1. Warranties: A readjustment in sales price giving rise to a credit 
or refund should not be made with respect to the expenses sustained by 
a taxpayer in fulfilling his warranty. 

Where the taxpayer “makes a separate compulsory charge, the defi- 
nition of sales price for purposes of the retailers and manufacturers 
taxes should be amended to include specifically compulsory charges 
for the warranty of the articles. 

It is believed that the report accompanying such legislation should 
indicate that it is declaratory of the intent of Congress as originally 
expressed in enacting section 6416 (b) (1) of the 1954 code and cor- 
responding provisions of the 1939 code and prior laws. 

This recommendation has to do with what has commonly been re- 
ferred to as the Frigidaire case about which there were inquiries 
previously. 

2. Cooperative advertising: The status of cooperative advertising 
in relation to a manufacturers tax base should be clarified by a specific 
ruling of the Internal Revenue Service to provide substantially as 
follows: 

(1) Where a manufacturer's selling price to his customer contains 
an unsegregated advertising charge, it is part of his tax base. 

(2) In the case where a manufacturer makes a separate charge to 
his distributor for advertising and the proceeds are kept in a separate 
account earmarked for : advertising, the separate advertising charge is 
not a part of the tax base provided the charge is either listed on the 
sales invoice or billed separately; the contributions from distributors 
are set aside as a fund to be used for advertising for the benefit of these 
contributors; and the funds are so used or the unexpended portion is 
held in trust or refunded to the contributor upon his withdrawal from 
the program. 

(3) Where the manufacturer makes a contribution to the advertis- 
ing account in the case of a separate fund, the amount of the manu- 
facturer’ s contribution may not be deducted in computing the taxable 

sale price. Subsequent allowances from such contributions to dis- 
tributors for expenditures by them or their dealers in advertising 
should be treated as readjustments of sale price under section 6416 (b) 
(1) of the code. 

If I might interrupt my reading at this point, Mr. Chairman, you 
will note that on this recommendation and on others, reference is made 
to the fact that the Internal Revenue Service will rule in the manner 
indicated. These are points on the basis of joint staff discussion, in- 
cluding, I wish to emphasize very much participation of the Internal 
Revenue Service, on which there is full agreement that the proposed 
ruling is the best way to take care of the oe which have been 
pr esented to your committee in the public hearings 

In a sense, the statements today involve a commitment on the part 
of the Internal Revenue Service to rule accordingly. These rulings 
are in process of preparation at the present time. 
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Mr. Foranp. That is being presented to the committee for its con- 
sideration, and of course does not bind the committee one way or the 
other. That is to be understood. 

Mr. Smiru. That is, of course, understood. These are points on 
which it is our joint recommendation that the problem can best be 
handled by ruling and does not require legislation. These are for the 
information of the committee on what is proposed to be done by the 
executive branch. 

Mr. Jenkins. I should like to ask a question off the record, just for 
my information. 

(Off the record.) 

Mr. Foranp. This is on the record. 

These are joint recommendations being made to the subcommittee, 
and the subcommittee is in no way bound to accept these as such. 

Mr. Smiru. We would never presume to have thought otherwise, 
Mr. Chairman. [assure you of that. 

Mr. Foranp. I appreciate that. 

Mr. Siru. 3. Sale of installment accounts: Uncertainty as to 
congressional intent with respect to the tax to be paid upon the sale of 
installment accounts at less than face value should be resolved by 
statute. The rule now applied by the Service requiring payment of 
tax upon face value irrespective ‘of the selling price with, however, 
payment of the tax on the selling price in bi ankruptey and receivership 

cases is proposed as being a reasonable one if the rule used for bank- 
ruptey and receivership sales is extended to similar sales under any 
we legally distressed situation. 

Installment accounts under Louisiana law: To make it clear that 
tame in Louisiana are to have the privilege of deferring their tax- 
payments under the installment type of contract which is recognized 
under Louisiana law, sections 4053 and 4216 (c) should be appro- 
” itely amended. 

. Consolidated returns: Statutory authority should be given the 
areal ary of the Treasury or his delegate so that he may authorize 
by regulation (subject to such limitations and conditions as appear 
appropriate or administratively desirable) a person liable for the filing 
of returns of retailers taxes and the transportation of property tax to 
designate his supplier or shipper to perform such acts as are required 
of him in connection with the filing of returns relating to such taxes. 


Il. MANUFACTURERS EXCISES 
“7 Full agreement 


Rebuilt automotive parts: In regard to the reconditioning, re- 
building, and repairing of automotive | parts, the Service will reexam- 
ine its latest published ruling on treatment of generators to evaluate 
its consistency with the pr esent treatment accorded to the rebuilding of 
automobile engines. 

2. Electric direct-motor driven fans and air circulators: Electric 
ancspindier driven fans and air circulators should be taxed only if 
they are of the household type. 

3. Definition of radio and television components: The tax on tele- 
vision and radio components should be applied only to those compo- 


nents which are suitable for use on or in connection with entertainment 
type sets. 
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B. Agreement in principle 


I might interject here that the category “Agreement. in principle” 
refers to those on which the Treasury agrees in principle that it 
would be a logical and reasonable change to be made in the law, but 
because of the revenue loss involved we do not at the present time 
recommend change. 

Mr. Foranp. Dr. Smith, are you prepared in these cases to give us 
an estimate of what the loss involved would be in each case as we go 
along ? 

Mr. Smirn. To the extent it is possible to make estimates, yes. 

Mr. Foranp. The best estimate you can give. I think that is very 
important. 

r. Harrtson. May I ask a question. As I understand, when you 
agree in principle, you agree that the existing statute is unjust, but 
you don’t want to change because it would cost money. Is that an 
accurate statement ? 

Mr. Smirn. Yes. I might want to use some words in addition to 
unjust—unreasonable, unduly complicated. There might be various 
reasons that we would agree in principle with a change, particularly 
if it is unjust. 

Mr. Harrison. Even though unjust, unworkable, or inequitable, the 
Treasury is opposed to any such change solely because of loss of reve- 
nue? Is that an accurate statement ? 

Mr. Mason. At the present time. 

Mr. Smiru. There are matters of degree, Mr. Harrison. None of 
these seem to us to be so unjust that action is required now to the 
point that we would recommend action. These are all provisions 
which have been in the law for many years. Business is adapted to it. 
Operations have been conducted under these provisions. It is in our 
opinion not timely for us to recommend change at the present time, 
given the budget situation and our general recommendations for con- 
tinuing excise taxes from the revenue standpoint. 

Mr. Harrtson. Can you measure the extent of injustice by a yard- 
stick ? 

Mr. Smirn. It is a matter of judgment, Mr. Harrison. None of 
these seem to us to create such a serious competitive discrimination as 
to call for action at the present time. 

Mr. Jenxrns. I notice you state “Agreement in princpal.” Should 
that not be p-l-e? 

Mr. Soiru. I think you are right. 

Mr. Mason. “Principle” is a noun, of course. 

Mr. Foranp. The correction will be made. 

Mr. Smirn. I do not know how we should search for the culprit in 
this particular situation, Mr. Jenkins. I will merely say thank you. 

Mr. Foranp. The correction will be made. 

Mr. Herlong? 

Mr. Hertone. In your original testimony, I believe you stated or 
made the concession that there were inequities in some of these taxes, 
but that the overriding consideration of loss of revenue was to be the 
yardstick of whether you would make a recommendation to do away 
with them. 

Mr. Smirn. Yes, I think that is a very fair statement. 

Mr. Hertone. That the overriding situation was loss of revenue, 
even though there were inequities. 
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Mr. Foranp, That is the reason the Chair is insisting that the Treas- 
ury give us their best estimate as to what the loss w ould be, so the com- 
mittee will be in a position to act. 

Mr. Hertone. The Chair is absolutely correct. 

Mr. Foranp. You may continue, Doctor. 

Mr. Smiru. 4. Leases: The tax on articles leased instead of sold 
should be limited to the tax that would have been due had the article 
been sold, but only if some sales of the articles are made. 

Mr. Foranp. I would like a little clarification of that, Dr. Smith. 
You say the tax on articles leased instead of sold should be limited to 
the tax that would have been due had the article been sold, but only 
if some sales of the articles are made. Does that mean if this same 
article owned by 1 person or 1 corporation is leased X number of 
times, the amount of tax collected each time would be equal to that, 
or that the accumulation of the taxes collected would equal that 
amount ? 

Mr. Smiru. The accumulation of taxes would be limited to the sales 
price, in the aggregate sense. 

Mr. Foranp. After the tax had been paid as though the article were 
sold, then it could be leased without further taxation. 

Mr. Suirn. That is right. 

Mr. Foranp. Thank you. 

Mr. Sarrn. If I might amplify, since you have asked a question on 
this, the statement to the effect that only if some of the articles are sold 
refers to the situation which exists in some industries, or in some com- 
panies in some industries, where the only way a customer can secure 
a product is to lease it. The product is not available for sale. On 
that basis, there is no objective manner of determining what a sales 
price would be. So we suggest that the new system be limited to those 
instances where the product is available for sale where a customer has 
the option of buying or leasing. 

Mr. Hertone. May I ask a question in that connection, Mr. Chair- 
man ? 

In our citrus industry in Florida, certain people own the citrus food 
machinery, and they lease it to the packinghouses. They will not sell 
ittothem. Ina case like that, packinghouse operators w ‘ould continue 
to pay the tax on the lease basis and not on a sales price because it is 
not for sale. 

Mr. Smiru. That is right. I wasn’t familiar with the facts in that 
industry, but it seems to me to correspond to exactly what we have in 

mind, 

Mr. Foranp. This will take care of the situation we have had 
brought to our attention relative, for instance, to these little trailers 
which are being leased here and there. 

Mr. Smiru. That is right, I think, in virtually all of those instances. 
That was done, you will recall, last year for some trailers, for trailers 
used on passenger : automobiles. This would extend that same concept 


to other trailers and to other completely dissimilar industries, so long 
as there isa sale. 


Mr. Foranp. Thank you. 
Mr. Smiru (continuing). 
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Ill, RETAILERS EXCISES 
A. Full agreement 

1. Semiprecious stones purchased by lapidarists: The test of taxa- 
bility of semiprecious stones should turn upon the finished state of the 
stone. They should be subject to tax only when cut or polished. 

2. “Basket clause” under luggage tax: The “basket clause” in section 
4031 should be removed and in lieu thereof a somewhat longer list of 
articles should be made subject to the tax. 

In the body of the report we suggest such a specific list. 


IV- EXCISES ON FACILITIES AND SERVICES 


A. Full agreement 

1. Geographical scope of general admissions tax: The law should 
definitely state that the admissions tax applies only to events that take 
place in the United States. 

Mr. Foranp. On that point, “The law should definitely state that 
the admissions tax applies only to events that take place in the United 
States.” What is involved here ? 

Mr. Smirn. There is uncertainty at the present time, Mr. Chairman, 
as to whether the tax applies with reference to where the event takes 
place or where the ticket is sold. It is our proposal, as spelled out 
in greater detail in the full body of the report, that the tax should 
apply to events taking place in the United States, regardless of where 
the ticket issold. Thisisa problem which comes up in connection with 
some of the cities on borders where a ticket agency may be established 
outside of the United States and the people arrange in one way or 
another to get their tickets there. Is it or is it not taxable? 

Mr. Foranp. In other words, the event is to take place in Canada 
and the tickets are sold in Detroit. 

Mr. Soirn. In that case there would not be a tax. But for the 
event taking place in Detroit, the person handling the event would be 
responsible to see to it that the tax had been collected and was paid, 
regardless of where the tickets were sold, so there would not be unfair 
discrimination between various ticket agencies. 

Mr. Jenkins. That is a very unusual word. Why do you not say 
wherever the article is, wherever it is sold or passes ownership ? 

Mr. Mason. There is no article. 

Mr. Jenkins. If there is no article, what is your tax on? 

Mr. Foranp. The admission of people to these sports events. 

Mr. Jenkins. Does it apply only to that? 

Mr. Foranp. That is what it is. 

Mr. Mason. It is an admissions tax. 

Mr. Jenkins. It is purely on admissions to sports events. <All right, 
I am satisfied. 

Mr. Soairn. 2. Exclusive use of cabaret premises: The Internal 
Revenue Service is to issue new rulings under the cabaret tax to pro- 
vide that where a private organization conducts an affair in a room 
customarily and regularly used as a cabaret and negotiates with the 
proprietor to pr ovide the dinner and any other services desired but not 
for the entertainment, the cabaret tax will not apply if the private 
organization by independent negotiations provides its own entertain- 
ment and the entertainers are not t regularly employed by the proprietor 
both prior to and after the affair in question. 
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This is our recommendation. The Internal Revenue Service feels 
at present that this is the best way to resolve what has become a 
confused and somewhat uncertain area. 

Mr. Foranp. Do I understand that in these recommendations if an 
arrangement is made to use people who are usually employed by the 
proprietor of the establishment, then the tax will apply 

Mr. Smirn. That is right. 

Mr. Foranp. In other words, they must bring in outsiders for their 
entertainment. 

Mr. Suir. Any other device, as we have examined it, seems to be 
2 subterfuge, and puts a premium on form rather than substance. 

Mr. Hertone. The tax on cabarets is 20 percent now, is it not / 

Mr. Smiru. That is right. 

Mr. Hervone. And nearly everything else is 10 percent. 

Mr. Smiru. Yes. 

Mr. Hertone. Do you think you would gain more revenue in the 
long run by making the cabaret tax 10 percent along with everything 
else, and put more ‘people to work and more revenue would be gained 
that way’ What do you think? 

Mr. SmirH. I have seen suggestions to that effect. We have not 
been satisfied that that would follow. 

3. Collection of tax on amounts paid to concessionaires at cabarets : 
The proprietor, owner, or lessee of a cabaret should be required to 
collect the cabaret tax due from concessionaires and include such 
amounts when making his monthly deposits and quarterly returns 
with other payments received by such proprietor for admission, 
refreshment, service, or merchandise. 

4. Life memberships in social clubs: The annual tax on life mem- 
berships should be equivalent to the tax on the annual dues and mem- 
bership fees of the type of annual membership providing privileges 
most nearly like that of the life membership. 

5. Communication taxes: It is agreed that a study should be made 
of the communications taxes to determine whether they should be 
revised substantially to conform to modern techniques and to remove 
any competitive problems which may exist. 

I should like to amplify this because this is obviously no recom- 
mendation at all. Since your public hearings were concluded—in 
fact, I understand within the last 2 or 3 weeks—the staffs have re- 
ceived additional rather elaborate memoranda and suggestions from 
other groups in the communications industries which did not appear 
in the public hearings. I understand from the staffs that these raise 
additional problems, so to deal with the points which had been pre- 
sented in the public hearings very likely would be an incomplete 
analysis and lead to more problems than it would solve. 

Mr. Mason. When may we expect this further study to be com- 
pleted ¢ . 

Mr. Smiru. [ have not discussed with Mr. Stam the probable timing 
on that. 

Mr. Mason. One month, six months, two years? 

Mr. Smiru. I think it is a matter of a very few weeks. As to 
whether it is 1 week or 4 weeks, I do not know. I should like to have 
Mr. Stam correct me on that if he feels inclined to do so. 

Mr. Stam. There is this problem. There were a lot of suggestions 
which came in after the hearings were closed. The communications 
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tax really needs a thorough going-over, and we thought it would be 
better to give more thought to the whole problem, rather than come 
to the committee with a few suggestions. We will try to have some- 
thing ready for the subcommittee shortly. 

Mr. Foranp. The subcommittee, of course, will remain alive during 
the balance of this session, and as soon as the two staffs are able to 
get together on this, I trust that it will be brought to my attention so 
the committee can look into it. 

Mr. Sairu. It certainly will. 


V. DOCUMENTARY STAMPS 
A. Full agreement 


1. Partnership treatment: The so-called entity rule should be 
adopted for transfers of partnership interests in the case of the docu- 
mentary stamp taxes. 

2. Payment of transfer taxes through national securities exchange 
by check: The purchase of stamps by clearinghouses of national 
security exchanges should no longer be required and instead clearing- 
houses should be required to make daily payment by check to an 
authorized Government depository of the total amount of taxes shown 
on the broker-member’s reports. 

3. Exemption certificates: The statutory requirement for exem 
tion certificates under the documentary stamp taxes should be 
liberalized. 

4. Return of stock or certificates of indebtedness deposited as col- 
lateral security: The transfer tax should not apply to the return of 
stock or certificates of indebtedness deposited as collateral security. 

5. Basing the stock issuance and transfer taxes on the actual value 
rather than par value: The stock transfer and issuance taxes should be 
revised as follows: 

(1) The tax on the transfer of stock or stock rights would, in gen- 
eral, be 5 cents on each $100 or major fraction thereof of the actual 
value of each certificate (or of the hie where no certificate is trans- 
ferred). The minimum tax per certificate (or share where no certifi- 
cate is transferred) however, would be 5 cents. The rate would be 5 
cents per share in the case of transfers which do not involve a sale or 
exchange for value. 

(2) In the case of the stock-issuance tax, the rate would be 10 cents 
on each $100 or major fraction thereof of the actual value of each 
certificate (or of the shares where no certificate is issued). The mini- 
mum tax in any case would be 10 cents per certificate (or share if no 
certificate is issued). 

I would like to digréss there for a moment, if I might, and note that 
this is a recommended change in rates. I had considerable doubt, my- 
self, as to whether this ‘ould be appropriate under the heading “Tech- 
nical afd administrative problems,” but it was suggested from various 
places, it has been discussed with the staffs, and I have been assured 
that that has been deemed to be within the province of this committee. 
It is a change in the rate structure which would have no effect on the 
revenue, as nearly as we can calculate. It is a method to secure greater 
equity as between the holders of securities at the same price but with 
different underlying par values. It is a device to protect the revenue 
in a way that I will be glad to describe later if the committee wishes 
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to go into it. I merely make this digression to note that it does have to 
do with rates. It isnot something which we at our initiative suggested. 
It came up in the staff discussions. We approve it, but I make it sub- 
ject to the appropriateness of your consideration. 

Mr. Foranp. Just what changes would be made, Doctor? 

Mr. Smiru. At the present time, the tax is related to the par value 
or, if the stock is no par, it is a flat amount with a breaking point at 
$20. The effect of this is to make the tax on transfers have extreme 
and capricious variations, depending upon the stated par value of 
stock. 

As one extreme example, the thing which called this to my attention 
particularly within the last few weeks, 1 happened to notice a proxy 
statement for an annual meeting of one of the listed companies which 
proposed to change its par value, as I recall it, from $100 to $1. The 
purpose of this was to reduce the stock transfer tax from $6 to 6 cents 
per 100 shares. This is a perfectly sensible and reasonable thing to 
do as the law now stands. 

We asked the New York Stock Exchange to run some calculations 
for us on the basis of transactions during November, as to what are 
the effects of present law. We have—and there is included on pages 
28 and 29 of this report—a list of the 100 most active stocks in the 
month of November. In the third column you will note the actual 
tax now imposed on the basis of the transfer of 100 shares. These 
stocks are arranged in ascending order on the basis of market price. 
The lowest priced stock has a transfer tax of 45 cents per 100 shares; 
the next. lowest price has $5 per 100 shares; the next lowest price has 
7 cents, and so on down. 

You will note the highest priced stock has a 30-cent tax per 100 
shares, as compared to $6 per 100 shares on the 2 next most highest 
price stocks. 

Perhaps the most spectacular difference would be to take the second 
lowest priced stock, which has a price of $1.94 per share, with a trans- 
fer tax of $5 per 100 shares, as compared to the highest priced stock, 
with a price of $231 per share and a transfer tax of 30 cents per 100 
shares. 

This seemed to us to be in a sense almost capricious in its impact. 
The suggestion for a tax based on actual value has been made many 
times in past years, and we are including it in these recommendations. 

Mr. Foranp. On the basis of your recommendations here, you feel 
that there would be no impact on the revenue, one way or the other? 

Mr. Smirn. We have made the calculation with that in mind. 

I want to point out, of course, that the proposal would be on an 
ad valorem basis as compared to a specific tax. 

Mr. Mason. That is the crux of the whole matter; is it not, Dr. 
Smith ? 

Mr. Smrru. That is right, Mr. Mason. 

Mr. Mason. You are changing the method from one base to another 
in order to head off legal evasion of taxes; and in order to change that 
base you have, of course, to change the rate. 

Mr. Smirn. Yes. 

I should jiike to amplify this matter of the revenue impact. The 
calculations made for the month of November indicate that a tax at 
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4 cents per $100 would give, within a very few thousand dollars, as 
close as you can get it and have a manageable figure, the same revenue. 
We recommend here 5 cents on the grounds that November was his- 
torically a fairly high level. That does not involve a prediction as 
to what was the highest or the lowest. We put, in a sense, a safety 
margin by rounding off to 5 cents instead of 4 cents, but it is only fair 
to point out that we did have in mind that if prices were to go down 
very substantially, there would be a loss of revenue which otherwise 
would not occur. Conversely, if the prices were to go up very sub- 
stantially, there would be a rise in revenue which would not otherwise 
occur. 

Mr. Hertone. Dr. Smith, you have shown that there would be no 
loss of revenue, and you have tried to guard against any loss of reve- 
nue by this recommendation to raise the tax from 4 cents you had pre- 
viously up to 5 cents. 

Mr. Smirn. Yes. 

Mr. Hertonc. You have also shown that there is tremendous varia- 
tion individually in these stocks. 

Mr. Smiru. Yes. 

Mr. Hertone. What is going to be the impact on these individually ? 

Mr. Smiru. The last two columns of this table show that, Mr. Her- 
long. 

Mr. Hertone. I have that here. What is going to be their reaction 
to it? There is going to be a great deal of opposition to the change; 
is there not 4 

Mr. Smirn. I suppose we have to assume that all those where the 
tax is increased would be displeased, and all those where the tax is 
decreased will be pleased. 

Mr. Hertonc. That is exactly right. 

Mr. Smiru. Frankly, I do not see how one could reasonably argue 
that the net result would be inequitable as a permanent system, 
however. 

Mr. Hertone. I think you have a more equitable approach to the 
subject. I do appreciate that. 

Mr, Smiru. The reason we put this table in was to indicate the ex- 
tent of change on a sample basis. 

6. Definition of certificates of indebtedness: The statute should 
specify that certain notes which are more in the nature of certificates 
of indebtedness than promissory notes should be subject to the docu- 
mentary stamp tax as certificates of indebtedness. The test could be 
based upon the length of time for which the note is issued. 

This is a request for a specific statutory provision to resolve what 
is now very great uncertainty and the basis for a good deal of liti- 
gation. 

Mr. Simpson. Is that a new tax? 

Mr. Smirn. No; that is not a new tax. It is merely a definition. 

7. Transfers of worthless certificates of indebtedness: Transfers 
made by an executor or administrator of certificates of indebtedness to 
a legatee, heir, or distributee should be exempt from the tax if the 
value of the certificates is not greater than the amount of the tax 
involved. ‘This would extend the present rule for stocks to certificates 
of indebtedness. 
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B. Agreement in principle 

1. Tax on issuance of stock where earned surplus is dedicated to 

capital account: As a matter of principle, no issuance tax should be 

asserted on the mere dedication of earned surplus to capital. 

2. Statutory mergers and consolidations: In the case of statutory 
mergers and consolidations the present double tax should be elimin: ited 
and ‘only the tax imposed by section 4301 on the issuance of shares or 

certificates of stock should be made applicable. This should be 
limited to cases where the stock or certificates of stock are issued di- 
rectly by the acquiring corporation to the securityholders of the com- 
ponent corporation. 

3. Odd-lot transactions: It is agreed that 1 of the 2 taxes on odd-lot 
transactions be eliminated. 

Mr. Foranp. Does that mean any revenue loss ¢ 

Mr. Smiru. About a million dollars on the last one, just slightly 
under a million dollars. 


V. WAGERING TAX AND TAXES ON COIN-OPERATED MACHINES 


A. Full agreement 

1. Liability of “runners” for the tax on wagers: It is recommended 
that the law be amended so that an agent who refuses or in unable 
to name his principal shall be deemed prima facie the principal for 
the purposes of the 10 percent excise tax on wagers. 

Coin-operated amusement devices actuated by remote control: 
z he definition of a coin-operated amusement device should include the 
type which is actuated by remote control without the use of a coin. 

This latter is an enforcement device to deal with a new form of 
mechanism which does the same thing in a slightly different way and 
escapes the present letter of the law. 

Mr. Jenkins. I am not familiar with this business of taxing of 
wagers and things like that. Do you think the general language here 
includes all types ? 

Mr Smiru. Yes. On this second specific point, we think very simple 
statutory language would bring within the intent of the present law 
something which for all ordinary observation would be considered 
the same item but happens to fall outside the letter of the present law. 
Specifically, it is a device—I have not seen one myself, but I under- 
stand that instead of putting the coin in the slot the coin is handed 
to a clerk who pushes a button which sets the thing in motion, and 
since the letter of the law is “coin-operated,” there is no “operation” 
because it is the clerk who gets the coin instead of the machine. 

Mr. Foranp. The first part of this is really the so-called bookie 
law where the Federal Government licenses somebody to do something 
which the State prohibits. 

Mr. Suirn. That is right. I question the use of the word “license.” 
May I correct that statement. I rather suggest “taxes” something 
which the State prohibits. That is not the only form of illegal income 
which is subject to tax, as I recall. This in no sense gives moral ap- 
proval, I take it. 
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Vil. EXEMPTION AND REFUND PROCEDURES 


A. Full agreement 


1. Major exemption and refund or credit provisions : This particular 
recommendation is a broad and sweeping one which covers many 
specific points presented to you in the hearings. 

A more uniform system of exemptions and refunds or credits is 
recommended for manufacturers’ sales—or resales—for further manu- 
facture, for export, to State and local governments, and for fuel sup- 
plies, and so forth, for certain vessels and aircraft. Such rules should 
also be followed where applicable, in the case of retailers’ taxes and 
the taxes on communications and transportation. This would be done 
by providing for the permanent registration of purchasers’ for any 
of the exempt purposes, and tax-free sales would be made only to suc 
purchasers. Tax-free sales would not require the use of exen:ption 
certificates but would be evidenced by a notation on the sales invoice 
of the registration number of the exempt purchaser. Where a sale 
is made by the initial manufacturer on a tax-paid basis, and the pur- 
chaser subsequently uses or sells the article for one of the prescribed 
exempt purposes, a refund or credit should be allowed upon proof of 
such a sale. The refund or credit would be allowed whether or not 
there had been an indication at the time of the initial purchase that 
the article was intended for use for one of th specified exempt pur- 
poses. The refund or credit should be made through the initial manu- 
facturer. 

I repeat, this is a very broad recommendation and can take care of 
a great many specific quesctions which were raised before the sub- 
committee : 

2. Special exemption and refund problems: 

(a) Areas of double taxation or faulty applications of exemptions: 
(1) The credit for tires, tubes, and auto radio and television sets: The 
crediting device presently provided in section 6416 (c) in the case of 
the excise tax on automobiles and trucks could be extended to any 
manufacturers excise tax. With respect to articles sold for export 
or to State or local governmental units, tax-free sales (or credits or 
refunds) could be allowed in the same manner as for other articles sold 
for export or to State or local governmental units. 

(2) Problems arising where clocks are combined with other 
articles: Provision should be made in the statute that where clocks 
are combined with other articles subject to a manufacturers excise tax 
the manufacturers tax is to apply to the entire combination in the 
manner now prescribed by ruling. 

(6) Technical problems in the manufacturer’s taxes: (1) Sale of 
certain parts or components as repair or replacement parts: Section 
4220 should be amended to carry out the intent of Congress as was 
stated in both the House and Senate reports in Public Law 367, 84th 
Congress, that— 
the adoption of a single rule exempting parts, accessories, or components from 
tax except where they, are sold for repair or replacement use, will provide greater 
equity and simplify administration and compliance. 

Therefore it should be made clear that parts or components sold for 
repair or replacement are still subject to tax. 

(2) Use by manufacturer of certain parts or components: Section 
4218 should be amended to make it clear that with respect to auto- 
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mobile parts and accessories, radio and television components, refrig- 
erator components, and camera lenses, a tax is still to be imposed 
where such parts are used by the manufacturer as repair or replace- 
ment parts. 

(3) The definition of refrigerator components: The exception in 
section 4221 that the term “component” means certain specified parts 
“except when sold as component parts of complete refrigerators, 
refrigerating or cooling apparatus, or quick-freeze units (hereinafter 
referred to as “refrigerating equipment”) is no longer necessary since 
Public Law 367 achieves the same results on a broader basis. 

(c) Documentary stamp taxes: (1) Statute of limitations for 
stamp taxes: Section 6501 should be amended to provide that the 
period of limitations should commence running in the case of an assess- 
ment from the time the stamp tax is paid rather than from the time 
the tax became due. Section 6805 (a) should be amended by striking 
out the third and fourth categories for which redemption can be made, 
i. e., those where the stamp has been improperly or unnecessarily 
used and where the rates and duties have wrongfully been collected. 
Subsection (c) of this section, which provides the redemption period 
of 3 years from the date of purchase, should be amended to make it 
applicable only to unused stamps. 

(2) State and local government tax liability in the case of real- 
estate conveyances: The treatment presently provided by ruling 
exempting State and local governmental units from the tax on con- 
veyances should be added to the statute but no distinction should be 
made between transfers or acquisitions for governmental as distinct 
from proprietary functions. 

(72) Club-dues tax: (1) Power of attorney required in the case of 
claims for credit or refund: An indication of consent from members, 
rather than the execution of a power of attorney, would be acceptable 
in the future as a basis on which to allow a credit or refund. The 
procedure to be followed would be substantially that which is now 
followed as in the case of manufacturers’ excise taxes. 

Mr. Foranp. You referred to an indication of consent. Does that 
have to be in writing? 

Mr. Smiru. May I ask Mr. Winkle whether they discussed whether 
it is in writing or whether it might automatically be included as part 
of the bylaws? The intention is to get a considerable simplification 
there. 

Do you recall, Mr. Winkle, whether that was discussed 4 

Mr. Winkie. I do not recall, Mr. Chairman, whether we went into 
the question of whether the consent would have to be in writing or 
not. My personal thought would be that there would have to be some 
tangible indication of the consent of the members, but whether that 
would necesarily have to take the form of individual consents or 
whether it could be accomplished by way of a resolution passed by 
the board of directors or trustees of the club, I do not know. How- 
ever, I do think there would have to be some tangible indication of 
consent. I think our objective would be to make it as painless and 
as least cumbersome as possible. 

Mr. Foranp. I think something should be worked out to clarify 
that point in order that it may not be misleading to someone, and then 
have him raise the question. I think perhaps a little further study 
of this and the submission to the committee of some particular 
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language might be very helpful in this instance. I can see where 
there may be some misunderstanding and probably some trouble. 

(Mr. Smith later submitted the following rewording:) 

During the discussion of the recommendations prepared by the staffs of the 
Joint Committee and the Treasury Department, Mr. Forand indicated that, in 
his opinion, the recommendation under Part VII: Exemption and Refund Pro- 
cedures, relating to the club dues tax was not clear in the sense that it was not 
certain whether club members who authorize officials of a club to secure a 
eredit or refund would have to do so in writing. Mr. Forand suggested that 
language be submitted making this point clear. Accordingly, it is suggested 
that for purposes of the report which the subcommittee will make to the House 
Ways and Means Committee, the item in question be reworded as follows: 

“(1) Power of attorney required in the case of claims for credit or refund: 
An indication of written consent from members, rather than the execution of a 
power of attorney, would be acceptable in the future as a basis on which to allow 
a credit or refund. Such written consent might take the form of a brief informal 
statement by the member authorizing an appropriate official of the club to obtain 
the credit or refund on his behalf. Also, it would be permissible for the club 
officials to prepare a general statement to that effect to be signed by the club 
members who wish to authorize the club officials to secure the credit or refund.” 


Mr. Smiru. (2) Refund of tax in the case of refund of initiation 
fee: Section 6415 (d) as now interpreted by the Service seems to 
carry out the original intent that a refund on an initiation fee that 
is repaid to a member should be made irrespective of when the initial 
payment was made. 

This is a point on which I believe the position has varied in the 
past. This is the present interpretation. By including it in this 
report, in a sense it affirms and binds the present position, which meets 
the problem which is presented to the committee. 

(e) Cabaret tax and transportation of oil by pipeline: Section 6416 
should be revised to make it clear that a refund of a cabaret tax and 
the tax on the transportation of oil by pipeline will be made where 
the amount of the tax has been repaid to the consumer of the service 
or where the consumer of the service gives permission to the performer 
of the service to the allowance of the credit or refund. 

This would extend to these taxes grounds for refund which do not 
now exist. 

Mr. Foranp. Does this involve change in revenue up or down? 

Mr. Smiru. We do not think so. 


VIII. FLOOR STOCK REFUNDS 
A. Full agreement 


1. General revision of present floor stock refunds of manufacturers’ 
excises: The system used under the Excise Tax Reduction Act of 1954 
was found to be, generally speaking, satisfactory. The following 
changes should be made: 

(a) Dealers should be required to file their claims with the manu- 
facturers at some time prior to the time manufacturers have to file 
their claims. A period of 2 months and 10 days after the rate reduc- 
tion should be allowed for the filing of these claims with the manu- 
facturers. Manufacturers would then be given an additional period 
of at least 1 month or possibly as much as 3 months for the compiling 
of these claims of the dealers and making a claim to the Government. 

(6) Manufacturers should not be required to pay dealers their 
claims prior to or at the time the manufacturers file their claims or 
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even prior to or at the time the manufacturers receive the benefit of 
the credit or refund from the Government. Instead the manufacturers 
should be required to state that within 30 days after they receive a 
refund or credit they will pass it on to the dealers. 

(c) The filing of claims by manufacturers should be integrated 
with the filing of their quarterly excise tax returns. 

2, Price reduction requirement for gasoline: The requirement that 
gasoline prices be reduced to reflect the refund on tax paid floor stocks 
seems no longer necessary because of general competitive conditions 
= should be repealed. 

Automobile parts and accessories: The technical error in the 
1954 code which provides for floor stock refunds on automobile parts 
and accessories should be corrected as this was not the intention of 
Congress. 

This came because of a very peculiar quirk in the transcription of 
subsection numbers which is described in full in the body of the report. 

4. Sugar: Since the time for filing claims for all other floor stock 
refunds is based on statutory time limits, one should be provided in 
the case of taxpaid imported sugar or imported products composed in 
chief value of manufactured suga1z 

Alcoholic beverages and cigarettes: Since the price-reduction 
provision for alcoholic beverages and cigarettes was eliminated by the 
1954 code, it is no longer necessary to require claimants of refunds to 
keep the detailed records of the type prescribed in the law, and this 
provision should be deleted. 


IX. ADJUSTMENT OF PRICE ON SALES TO SELLING SUBSIDIARY 


The statute should be amended to include the presumption that a 
sale to a selling subsidiary is not at arm’s length. 


X. OPTIONAL RETURN SYSTEM FOR CIGAR TAX 


To meet the special problems of cigar manufacturers who desire to 
bave more flexibility in marketing than is possible with the use of 
stamps, the Treasury Department will authorize the use of a daily 
return system on an optional basis for cigar manufacturers. 

That. concludes the summary of recommendations, Mr. Chairman. 

Mr. Foranp. Do you care to elaborate on any particular one? 

Mr. Mason. Are not all of these elaborated upon in the following 
pages, each one? 

Mr. Smiru. They are all elaborated on, except the last point. I 
would like, Mr. Chairman, to take your invitation to elaborate and 
refer to that in a little bit more detail. 

In the Treasury we have been impressed by the claims of certain 
members, a large segment, of the cigar industry, and their desire for 
the elimination of the stamp method and the substitution of the re turn 
method for purposes of getting greater flexibility in marketing. They 
desire to experiment selling cigars in different size packages, different 
numbers of cigars put together in ways which are not now feasible 
under the stamp act with the limited number of denominations of 
stamps which are available or could be made available. 

As I indicated to the committee earlier when the whole question of 
the return system was raised, the revenue lage involved in a complete 
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changeover to a return system on a monthly basis, with the return 
due at the end of the following month, approaches three-quarters of 
a billion dollars, $750 million. 

Mr. Sourson. What items would that cover? 

Mr. Smirx. That covers all the commodities subject to the 
changeover to the return system, all the liquor and tobacco taxes. 

We have not felt that it was reasonable or fair to give a return sys- 
tem on a delayed basis to any one segment of the industries, because 
each one has arguments as to why it is entitled to special consideration, 
and we are impressed with all of them. 

Mr. Foranp. But is that figure which you quote, Mr. Smith, the 
amount of taxes which would be collected ? 

Mr. Smrru. In that period of time. That is the lag. 

Mr. Foranp. That actually would not be a loss to the Treasury; 
rather, a delay in the payment. 

Mr. Soir. I used, I believe, Mr. Chairman, the word “lag” in 
receipts, and your question merely points out that that is a lag and not 
a loss. 

Mr. Foranp. Under the circumstances, the actual loss to the Treas- 
ury does not mean anything but the amount of interest which would 
be — on any money borrowed to take care of that lag, so to speak; 
is that. correct ? 

Mr. Smurrn. That is correct, though the lag would affect the re- 
ceipts in the period in which the changeover was made. 

Mr. Foranp. During the initial period, and during that period of 
changeover, perhaps the Treasury would have to borrow some money 
in order to make up that deficit ? 

Mr. Smirn. During that period and for all time in the future, the 
Treasury would have to borrow money, because it would be a perma- 
nent lag. 

Mr. Foranp. It would be a permanent lag in a way. You would 
have that period during which you would not be getting it. 

Mr. Surru. That is right. 

Mr. Foranp. But after that you would be picking up. 

Mr. Suiru. From then on, we would go forward. But we would 
go forward from the lagged situation, if I might so express it. 

Mr. Foranp. The point I am trying to make is, Is the amount of 
interest which the Treasury would have to pay which is involved here 
more than the amount of the tax itself? 

Mr. Smirn. We regard both of them as important, Mr. Chair- 
man, depending on the point of view. The lag in the period in which 
it is put into effect means that we simply are not getting that money 
and our receipts fall short during that period by the amount that 
we otherwise would have gotten. 

Mr. Foranp. Therefore, if you need the money, you have to borrow 
it and pay interest on it. 

Mr. Sairnu. That is right. 

Mr. Foranp. The interest is the only cost to the Treasury. You 
are not losing money. You are just borrowing money in the mean- 
time to compensate for that and paying the interest. The interest 
figure would not run as high as the amount of the tax, by a large 
margin. 
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Mr. Smirn. We estimate it would something like $15 million or $20 
million a year on a continuing basis, but so far as the position of the 
budget, the net receipts in the year in which the change was made, the 
lag would show up as a loss of receipts. 

r. Foranp. Mr. Jenkins? 

Mr. Jenxins. You are familiar, and I am not, with the testimony 
presented before the committee by a lawyer, Mr. Whiteside, 

Mr. Smiru. Yes. 

Mr. JENKINS. Do the changes which you suggest now meet with the 
suggestions of Mr. Whiteside? 

Mr. Smrrn. No, they do not, Mr. Jenkins. I am not sure which 
of the several documents I received from Mr. Whiteside you have 
in front of you, but I have received several. The proposal here does 
not meet any of the suggestions of Mr. Whiteside. All of the proposals 
I have seen have to do with a staggered method of putting into effect 
a lag of a monthly return due at the end of the following month. 
They have we out various ways in which you might step into 
it, first on a weekly or twice a month and then monthly basis. But in 
one way or another you get to a situation where within a year and a 
half or two and a half years, depending upon which proposal they 
have, the full impact of the $750-million lag would be effective. 

In using $750 million, I am referring to the amount for liquor as 
well as the tobacco industry. Mr. Whiteside’s figure refers only to 
tobacco taxes, but in our own thinking we are disposed to deal with 
both together. 

Mr. Jenxrns. The interest on the money which you have to borrow 
to meet one situation will amount to what, a million dollars a year? 

Me Smiru. I said 15 to 20 million dollars a year on the interest cost 
alone. 

Mr. Jenxrys. If the interest would be 15 or 20 million, the principal 
amount would be several hundred million. 

Mr. Smirn. That is right. That is figured on an average amount 
of lag of something over $500 million. 

Mr. Jenkins. Cigarettes and things like that are pretty stable com- 
modities. We know how much are produced and sold, and so forth. 
Why would there be such a complete lag with the result that the inter- 
est on the money is going to amount to that much ? 

Mr. Smiru. That gets back to the fact that for decades, well back 
into the 19th century, these taxes have been paid by stamps which 
were purchased and paid for before they were affixed to the pack- 
ages, in contrast to other excises where the tax is due after the sale, 
with an interval to calculate the tax and file the return and get the 
check in to the Government. 

Mr. Jenxrns. If a man wants stamps, if the Government received 
the money for the stamps, the man should get his money’s worth out 
of the stamps. 

Mr. Smrru. That is right. He does get his money’s worth out of 
the stamps, but this is a different treatment than applies in the case 
of other excises. In the revision of 1954, authorization was made for 
a changeover to a return system at the discretion of the Secretary. 


; Mr. Mason. Mr. Chairman, may I try to clear up this matter a little 
it. 
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I am selling cigars or liquor or anything else. I have to buy stamps 
to put on them. I have to advance that money to the Federal Gov- 
ernment. If I am short of money, I pay interest on that money 
in order to put those stamps on before I sell the product. The change- 
over would mean we would first sell the product, and in changing 
over the Government would then have to pay this interest on this 
$750 million, or whatever it is. That is the picture, is it not? 

Mr. Smiru. That is it exactly. 

Mr. Mason. It is a question whether the Government shall pay 
the interest on this lag or whether the tobacco or liquor industries 
should pay it because they do not have the money and have to 
borrow it and pay interest on it. That is the whole thing. 

Mr. Foranp. Mr. Simpson? 

Mr. Srmprson. Doctor, it is a pretty good principle from the Gov- 
ernment’s standpoint. Is there any hoa of extending that princi- 
ple and levying the tax in advance on the manufacture of other 
articles? 

Mr. Smiru. No, we had no thought of a change of that sort. 

Mr. Sruarson. Do you have any price tag on this item with respect to 
cigars ¢ 

“Mr. Sarru. It is a matter of a lag inevitably of 1 or 2 days in collec- 
tions, which will come to $200,000 or $300,000, plus an indeterminate 
amount 

Mr. Srupson. Is there not in the law or regulations a similar pro- 
vision with respect to beer ? 

Mr. SMITH. Yes 


Mr. Stimpson. What isthe pricetagonthat? _ ' 
Mr. Smiru. That, as I recall, was a little bit less than a million 


dollars. 

Mr. Srmpson. A day ? 

Mr. Smiru. That was a 1-day system, so—— 

Mr. Srwprson. A million dollars a year ? 

Mr. Smirn. No. It wasa one-shot, if I might use the phrase, lag of 
$1 million when the system was put into effect. 

Mr. Srupson. You are talking about $750 million. 

Mr. Smirn. Yes. 

Mr. Stupson. If you eliminated the whole thing, that would be a 
one-shot system. 

Mr. Sairn. Yes. 

Mr. Smreson. This $200,000 to $300,000 on the cigars is a one-shot 
proposition ? 

Mr. Smiru. That is right. 

Mr. Smrpson. The million dollars on the beer is a one-shot matter. 

Mr. Smiru. They are all in the same category ; that is right. 

Mr. Simpson. It isa one-shot proposition. 

Mr. Smirn. Yes. 

Mr. Srupson. Is that net or gross ? 

Mr. Sonrru. As far as I know, there is no difference between net 
and gross in this situation, Mr. Simpson. 

Mr. Stmpson. I do not know, either. 

Mr. Surru. On the cigars, if I might complete my answer to that, 
there is an indeterminate amount of a few hundred thousand dollars 
more in connection with the inventory of stamps. On cigars we have 
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not been able to get precise figures on that. The whole thing in this 
case might come to as much as a million dollars as a lagged item. 

Mr. Srurson. Am I to understand that you are willing to follow 
the suggestion Congress made and exercise the authority Congress 
granted, as long as the price tag is not over two or three or four million 
dollars? 

Mr. Smiru. In answering that, may I go back to describe, Mr. 
Chairman, the discussions and commitments between the Treasury 
and the congressional committees at the time this return system 
matter was gone into. 

Mr. Simpson. If you will answer my question during the course of 
your discussion. 

Mr. Suiru. I will answer that question. 

When this was proposed, the Treasury agreed in principle that the 
change would be an appropriate one. I used figures similar to those 
which I have used here as to what the revenue cost involved would be, 
and I think both the statute and the committee reports make clear that 
this was to be at the discretion of the Secretary when the fiscal situa- 
tion permitted. 

We have not felt and we do not at the present time feel, with the 
budget situation as tight as it is, with a balanced budget now in sight, 
in effect in hand if all goes well, that any relief on the scale involved is 
appropriate for exercise by administrative discretion, and we would 
oppose it if it were proposed for legislative enactment. 

There are two reasons for the change which were presented to the 
Congress at the time the suggested change was made. One had to do 
with convenience, simplicity, merchandising advantages of the sort 
that apply in cigars. The other one had to do with the advant: ages to 
the companies of the additional working capital which they would 
save, the dollar amounts involved. 

It was the understanding with the congressional committees, in both 
the House and the Senate, that we would not require by imposition a 
return system of a greater frequency than 1 week when any return 
system was put into , effect. 

The beer industry came to the Internal Revenue Service and unani- 
mously requested the adoption of a daily return system, saying they 
were concerned with the administrative convenience, not with the dol- 
lar revenue amounts involved. 

We handled that one so tightly that for allowing an extra day to 
make the calculations, a deposit has to be made with the Treasury to 
cover that additional day’s lag. 

When the cigar people came to us, we were impressed by the argu- 
ments of those who wanted the return system, to give gre: iter flexibility 
in their business operations. Contrary to the situation in the brewing 
industry, there was a difference of opinion among the cigar manufac- 
turers. In substance, most of the small cigar manufacturers, to the 
best of my knowledge all of them, desired to have the greater flexibility 
that they could get from a daily return system. The large tobacco 
companies which incidentally make some cigars said they did not want 
the daily return system, and would protest its going into effect. 

It is for that reason that the word “optional” is used in this state- 
ment, because we recognize our commitment at the time the legislation 
was passed that we would not require a return system with a greater 
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frequency than 1 week. Therefore, we are willing to go to the very 
great administrative inconvenience of having an optional return sys- 
tem here, although from the administrative standpoint we would pre- 
fer to have it mandatory, all or none. But this seems to be a situation 
where there is a real split between the small manufacturers and the 
large manufacturers, and we are sufficiently impressed with the argu- 
ments of the small ones that we are willing to do this. 

With that background, Mr. Simpson, I come back to your question. 
It is a matter of degree and judgment. The understanding was that 
we would put the system into effect for the various reasons that the 
system was desired, when and as the fiscal situation permitted. 

In the case of the brewing industry and in the case of the small cigar 
manufacturers, we have been persuaded that the advantages are of 
sufficient importance to the industry; that they are in line with the 
sort of situation that the Congress desired us to take care of; and 
that we can take in our stride the revenue lags involved in that scale. 
As to what the dollar figure is, I have no specific knowledge. 

Mr. Stmpson. It is at least a million dollars? 

Mr. Smirn. Yes. The question as to what the revenue would be— 
if you wanted to ask a hypothetical question as to how high we would 
feel we could go, it depends entirely on the particular case which is 
being made to us. 

Mr. Stmpson. So when I try to present a case to you which perhaps 
has more dollars involved, you do not rule it out if I can show you 
that it is good from the business standpoint. 

Mr. Smiru. It seems to me that each case would have to be appraised 
on its particular merits. 

Mr. Srwpson. I presume you would not be averse to considering 
small manufacturers of cigarettes, for example, or big ones, if they 
could show you it was necessary or advisable to help business, and the 
amount involved was not substantially over a million dollars. 

Mr. Smirn. Of course we would expect to consider it. I would not 
make a commitment as to what the position would be. Thus far we 
have heard, both formally and in very emphatic terms informally, 
from some of the large cigarette manufacturers that they want no 
part of a daily return system because all they are concerned with is 
a saving in working capital. 

Mr. Sropson. I understand that, but I am not talking about daily 
return system. I am talking now about twice a month. 

Mr. Smirn. I can answer that categorically, Mr. Simpson, and 
say that the amounts involved in even a weekly return system for all 
the industries are so great that we would not at the present time, under 
the present budget situation, put that into effect by administrative 
action. That would run well over $100 million; even a weekly return 
system would be from $125 million to $150 million. 

Mr. Srareson. I thought the maximum cost presented was $35 mil- 
lion, subsequently reduced to less than $5 million, from the twice-a- 
month reporting on cigarettes alone. 

Mr. Smrrn. No,sir. There is a daily collection of $12 million from 
both liquor and tobacco. 

Mr. Sumpeson. On cigarettes alone. 

Mr. Smiru. On all tobacco it is $414 million, which is almost all 
cigarettes. It is over $4 million from cigarettes. I believe the $35 
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million you have in mind, Mr. Simpson, has to do with the changeover 
loss involved in the inventory of stamps now on hand, which occurs 
whether a weekly or twice-a-month or monthly return is put into effect, 
and in addition to that there is the daily lag equal to this $4 million- 
plus times the number of days involved. 

Mr. Simpson. Is it your statement that the twice-a-month report- 
ing system would give a one-time cost to the Treasury of 100-and- 
some million dollars a year ¢ 

Mr. Smirn. Twice a month would be about $200 million. The 
figure I gave of $125 million is for a weekly return system. 

Mr. Stupson. Twice a month is what I am inquiring about. 

Mr. Smiru. Twice a month would be on the order of $200 million. 
That is, applying to both liquor and tobacco. 

Mr. Simpson. I am talking about tobacco only. 

Mr. Smiru. All right. On tobacco alone, it would be a bit under 
$100 million. 

Mr. Stmpson. As a matter of policy, would you think well of 
breaking cigarettes into different areas and giving one group of manu- 
facturers the advantage of making daily reports or twice-a-month 
reports, and not the rest of the industry ? 

Mr. Smiru. We do not think well of a differing system for differ- 
ent manufacturers. We are willing to do it 

Mr. Srvpson. You let cigars do it. 

Mr. Smrru. I was about to say we are sufficiently impressed with 
the small-business advantages in the cigar area so we are willing to 
undertake to live with that very difficult administrative problem; but 
when you ask me if I think we will take it in an abstract sense, I can 
only say that I do not think well of it. 

Mr. Srupson. Regardless of how you feel about it, could not the 
same thing be asserted for small tobacco companies ? 

Mr. Smiru. If the case could be made, we simply would want to 
look at it. Thus far I have not seen that case made. 

Mr. Srupson. If I showed you cases which were exactly similar 
to the small manufacturer of cigars who wanted to met their competi- 
tion better, would you give them a break in this matter ? 

Mr. Smirn. I would have to consult further from the enforcement 
standpoint with the tobacco tax people. There is now a degree of 
uniformity in indicating the tax-paid status on cigarettes. Cigarette 
packages are in effect uniform, and hence people look for the stamp 
tax as an indication of payment. Cigars are considerably less uni- 
form. It is for that reason that we feel we can live with that some- 
what better. 

Mr. Simpson. Thank you. 

Mr. Foranp. Off the record. 

( Off the record. ) 

Mr. Foranp. Has anyone any further questions of Dr. Smith be- 
fore we go into the question period, so far as other items are con- 
cerned, while we are dealing with this particular section ? 

What the Chair was going to inquire about was relative to the status 
of this so-called change in the code as it applies to distilled spirits, 
breweries, wines, and so forth. What is the picture as of today? 
Has that been put into effect as yet ? 
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Mr. Smirn. No. The change in the code has not been put into 
effect, if I am thinking of the same thing you are, Mr. Chairman. At 
the time of the previous hearings Mr. Avis submitted or recommended 
on behalf of the Internal Revenue Service a complete redrafting of 
the distilled spirits provision. 

Mr. Foranp. That change was scheduled to be completed, at least 
for the brewers, by the first of January. Perhaps I am misusing the 
word “code.” 

Mr. Smiru. Storekeeper gagers, yes. I believe Mr. Avis is in the 
audience. May I ask Mr. Avis to step up here and answer that 
question. 

Mr. Foranp. Yes, we will be glad to have him answer. 

In order to make myself clear, let me say that this was the recodi- 
fication which was scheduled to be completed and prepared and 
presented to us. I believe that is correct. That may be the matter 
which Mr. Avis did bring to our attention. 

Mr. SmirH. That is; and that has been further developed and 
perfected. 

Mr. Foranp. That is my understanding. I could not describe it 
clearly enough, but I think I have it now. 

Mr. Suir. Yes, sir. We have been over it in the Treasury. The 
congressional staffs I believe have not yet had a chance to resolve all 
of their questions about it. We proposed very soon to come in 
jointly with recommendations on that. I am in a sense almost pre- 
suming to speak for Mr. Stam on this, and I prefer that he speak for 
himself. 

Mr. Foranp. The Treasury has been working with the industry, 
T understand, trying to work out something on this; am I correct ? 

Mr. Smirn. Yes; that is right. 

Mr, Foranp. You are not quite ready to make a report, and that is 
why it is not included in these recommendations; is that it? 

Mr. Smirn. That is right. We are not quite ready to make a re- 
port. 

Mr. Foranp. How soon do you expect that will be done? 

Mr. SmirH. We can be ready within, I think, a week or two. I do 
not know whether that would make it possible to fit it in with Mr. 
Stam’s schedule or not. On this matter I would like to say that we 
want to have a joint recommendation with the congressional staffs, 
just as we have on this. So I would rather not come in with a Treas- 
ury recommendation alone. 

Mr. Foranp. That is something which is still pending but you are 
working on it? 

Mr. Smiru. Very much so. 

Mr. Foranp. Mr. Harrison? 

Mr. Harrison. I do not understand what in principle is the differ- 
ence between putting in a return system for cigars and one of cigar- 
ettes. Is there any difference in principle? 

Mr. Smirn. No. 

Mr. Harrison. You find it is to the advantage of the cigar industry 
to institute the return system on a voluntary basis. 

Mr. Smrru. That is right, on a daily basis. 

Mr. Harrison. On a daily, voluntary basis. You have done that 
out of deference to their trade problems. 
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Mr. Smirn. That is right. 

Mr. Harrison. It would be equally advantageous, would it not, to 
the cigarette industry to have some sort of return system ? 

Mr. Swirn. That is not my understanding, Mr. Harrison. In fact, 

various representatives of the cigarette industry 

Mr. Harrison. I am not talking about daily returns. I am just 
talking about a return system. 

Mr. Smrrn. But not from the standpoint of trade practices. They 
are predominantly and, from the standpoint of some of the companies 
as they have told me, their whole interest is the working capital bene- 
fit which gets into the dollar amount involved. 

Mr. Harrison. Does the working capital benefit apply to the cigar 
industry ¢ 

Mr. Smiru. On a daily basis, it is so small as to be not of importance 
to them. 

Mr. Harrison. What I am trying to get at is this: Is the reason for 
one treatment for one industry and another treatment for another 
industry solely because of the revenue involved ? 

Mr. Smiru. Yes. 

Mr. Harrison. That is all there is? 

Mr. Siru. I say yes, because the industry which is getting the 
daily return system wants it for reasons which the other industry, says 
are of no consequence or importance to it at all. 

Mr. Harrison. The reason you are acceding to the cigar industry 

request for a return system and the reason you will not accede to the 
cigarette industry’s request is solely on account of revenue; is that 
correct or not ¢ 

Mr. Sairu. The cigarette people simply have not put it to us in 
terms of asking for a daily return system. They have said that they 
do not want it, and I have even had letters saying they would object 
to having it on a mandatory basis. 

Mr. Harrison. I am not talking about a daily return system. I am 
talking about a return system. 

Mr. Smiru. That is the revenue angle. 

Mr. Harrison. Do I understand your answer to that question was 
“revenue” ¢ 

Mr. Smirn. Yes. 

Mr. Foranp. Mr. Keogh, do you have a question ? 

Mr. Keroeu. I would like to ask Mr. Smith a few questions, if I 
may. 

On the occasion of the previous appearance here, you were asked 
whether the manufacturer should not be given additional time for 
compiling claims of their dealers for floor stock refunds. As I under- 
stand it, you have made that recommendation in your conclusions 
here today ; is that correct ? 

Mr. Sarr. That is one of the principal items in the proposed 
changes in floor stock refunds, Mr. Keogh. 

Mr. Krocn. In the matter of the exports, you were asked previously 
about the possibility of allowing a credit or a refund in the case of 
dealers who export, even though they may not have intended so to do 
at the time they purchased from the manufacturer. You are making 
that recommendation, are you 4 

Mr. Smirn. That is correct ; yes, sir. 
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Mr. Krocu. Mr. Smith, I want to refer to a bill which I have pend- 
ing before the Congress and which has been referred to this committee, 
dealing with the transportation tax on property transported by ferry- 
boats. I wonder whether you have taken a position with respect to 
that, since, as I understand, it has been pointed out that that type of 
carrier is presently being discriminated against since that transporta- 
tion tax does not apply to toll bridges or tunnels. I wonder whether 
you have given any consideration to that. 

Mr. Smirn. We have given consideration to it, Mr. Keogh. In some 
instances the ferryboats are in very clear and direct competition with 
bridges and tunnels. In other instances the ferryboats are far re- 
moved from bridges and tunnels, and there is, of course, no effective 
competition with them. 

As you will note from these recommendations, we are not recom- 
mending jointly any extension of the present exemptions. 

Mr. Krocu. Could I elicit from you what your position is? I 
assume you are opposed to the extension. 

Mr. Smirn. We are opposed to the extension of exemptions on a 
revenue basis. 

Mr. Krocu. May I inquire why? 

Mr. Smirn. On a revenue basis. As the committee will recall, there 
were many, many proposals for extending exemptions presented before 
you. None of them seemed to us—I am speaking for the Treasury 
now—so clear and overwhelming from a competitive discrimination 
standpoint that we felt it appropriate at the present time to recommend 
increased exemptions. 

Mr. Kroeu. You will probably recall that we had some colloquy 
with respect to documentary stamp taxes on the occasion of one of your 
prior appearances. 

Mr. Sirn. Yes. 

Mr. Krocu. Do I understand your suggestion correctly that where 
a State or local governmental unit is a party to the transfer of stock, 
or stock, bonds or real estate, that you want to continue collecting the 
documentary stamp tax but you want to collect it from the nongovern- 
mental party to the transaction ; is that correct ¢ 

Mr. Sirn. That is right. 

Mr. Krocu. Does this constitute any change, since in every case you 
are now proposing to collect the tax just as you do now? 

Mr. Smirn. I think it does propose a change, because there is at the 
present time a distinction between the proprietary and the general gov- 
ernmental functions which has led to a good deal of controversy and 
indecision as to what particular transaction falls in one category or 
another. This would generalize the provision. 

Mr. Kerocu. You are referring to the increased use of the authority 
system ? 

Mr. Smirn. Yes. That would be one facet of it. We now propose 
that that element of controversy be removed by saying that wherever 
State and local government is a party to the transaction, the State 
and local governmental body be relieved of the liability of the tax, and 
that it be put on the other party. We think this would be a simplify- 
ing procedure. 

Mr. Keocu. You are not undertaking to exempt the transaction 
where a governmental unit is a party ¢ 
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Mr. Sarru. No. 

Mr. Keocu. I notice in your recommendations you favor removing 
the double taxation on odd-lot transactions eventually but not now. 

Mr. Smrru. That is in principle. We in the Treasury favor it, but 
because of the revenue involved we do not recommend change at the 
present time. 

Mr. Keoex. You concede the principle involved. 

Mr. Smrru. We do. 

Mr. Kroeu. What is the estimate on the effect of removal of the 
double tax? 

Mr. SmirH. As of November transactions on the New York Stock 
Exchange, it would be about $900 million; generalizing for other 
exchanges it would be on the order of $1 million. That is on an 
annual basis, based upon the amount of activity for November. 

Mr. Krocu. The amount of the tax would be $900 million ? 

Mr. Smiru. Nine hundred thousand dollars. Did 1 misstate my- 
self? Nine hundred thousand dollars. It is about a million dollars. 

Mr. Krocu. At least you misstated yourself in the usual department 
direction of overestimating the effect when you are opposed to the 
application of a concededly good principle. 

Mr. Sorru. I think the order of magnitude is such as to indicate it 
was a very inadvertent misstatement. 

Mr. Kroon. I am sure of that. 

Actually, would not the removal of that double tax be of particular 
benefit to the small stockholder who most likely would fail in the odd- 
lot class ? 

Mr. Smirx. Yes. I think in general it would work that way, al- 
though of course with the number of stock dividends and stock splits 
which have occurred, a good many people who ordinarily deal in round 
lots also have at the present time 107 instead of the 100 shares they 
might have started with, and on a sale of their full amount they, too, 
on part of that transaction would become subject to the odd-lot tax. 

Mr. Krocu. You mean on the sale of over 100, even though it would 
fall in the odd-lot class, it would be the difference between the 100 
and the amount sold? 

Mr. Smirx. That is my understanding. 

Mr. Keoeu. I am not sure of that, I do not know. 

Mr. Suiru. I say that subject to correction, Mr. Keogh. That is 
my understanding. In general, I agree with your statement; yes. 

Mr. Krocu. You agree with my statement but you feel the patient 
can live a little longer until you find other means of picking up the 
revenue. 

Mr. Smrru. Or until there is elbowroom in the revenue to do it. 

Mr. Keocu. Mr. Smith, I find no comment on a suggestion which 
was previously made that transfer taxes be made inapplicable in the 

ase of transfers from one revocable trust to another where the grantor 
is the same person in both cases. 

I would like to inquire, what are the grounds for imposing a trans- 
fer tax in a case like this where there is no exchange for value? 

Mr. Smirn. I suppose the grounds simply are that that is the pres- 
ent law, which has been in effect for some time, and we did not feel 
that at a time when we are asking for full extension of rates and not 
recommending tax relief in a variety of ways, that this is an area 
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which is particularly deserving of relief. We do not see much hard- 
ship in this area. 

I received a letter a day or two ago from an attorney who has been 
interested in this 

Mr. Krogu. Let me understand you. Are you enunciating a new 
principle here this morning that, if the amount of hardship is not 
great, then you should give no consideration to a revision ? 

Mr. Smrru. No. I am merely saying this is not one that we in the 
Treasury thought was even sufficiently great to suggest in principle. 
I do not know what Mr. Stam feels about this, but this did not seem 
to be a very important one to us. And, if I may go on and complete 
my statement, in conversation and correspondence on this, I have been 
advised that it is also possible to amend existing trusts, and those who 
are particularly concerned with the transfer tax have that option to 
proceed under at the present time. 

Mr. KrocH. You did mention that one of the reasons you gave no 
consideration to that suggestion is that it is existing law. 

Mr. SuitH. That is right. 

Mr. Krocu. Are we here simply to restate existing law, or are we 
here to consider changes which should be made in the law ¢ 

Mr. Sairn. I stated that because the implication of your question, 
as I got it, was that we should justify existing law in all respects. 
That I think would be a rather formidable task to undertake. 

Mr. Kroc. Perhaps you should attempt to justify existing law, 
but I do not think you justify it by stating that it is existing law. 

Mr. Smirn. There is a maxim that I have—— 

Mr. Kroeu. However, I will not labor that point. 

I note you have made a recommendation respecting the establish- 
ment of a statutory distinction between promissory notes and certif- 
icates of indebtedness. However, apparently you make no recom- 
mendation with respect to the due date of promissory notes on which 
you would base your distinction. Will you give the committee the 
benefit of your views in that regard ? 

Mr. Smiru. Yes. From the standpoint of the Treasury, we would 
suggest that the distinction be more than 12 months. 

Mr. Krocu. More than how many ? 

Mr. Smiru. More than 12 months. The reason it was not included 
is that in the discussion between the staffs, I am not sure everyone 
went along with that. That is the Treasury recommendation which 
I will be glad to make at the present time. 

Mr. Krocu. You would be in disagreement only with those who 
might recommend a shorter period of maturity ? 

Mr. Sarru. I do not believe anyone is suggesting a shorter period. 

Mr. Kroc. Would you be in disagreement with those who have 
recommended a longer period ¢ 

Mr. Surrn. A longer period, that is right. We believe 12 months 
is a reasonable thing, because it corresponds to the typical maximum 
period for the typical bank loan which comes under the general concept 
of a promissory note. 

Mr. Keocu. I notice, too, Mr. Smith, that you approve in principle 
the proposition that no documentary stamp tax shall be due upon the 
capitalization of earned surplus which in fact represents a bookkeeping 
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transaction. I wonder if you could tell us why you approve the 
principle and do not urge the adoption of the practice? 

Mr. Smrru. That is because of the revenue cost, and in spite of the 
fact that we have not been able to get, to the best of my knowledge, 
a very good estimate on what the revenue cost is. I do not know what 
the amount is. I make this subject to correction if the staff later comes 
up with one, but I have not yet been given one. 

Mr. Krocu. As I understand it, we have a new principle applied, 
and that is, if you do not know what the fiscal effects of a proposal are, 
you would be opposed to the proposal ; is that correct ¢ 

Mr. Siru. I think that is a rather broad interpretation of my 
answer to this particular question. 

Mr. Krocu. You do not mind if I tell you I got that interpretation 
from your last answer. 

Mr. Smiru. This is an area where, as we see it, there is a certain 
illogie in the present method of taxation, but no significant hardship, 
and therefore it is not an area that we would put into any sort of 
priority whatsoever from the standpoint of relief. Our opposition 
is a general one to increasing exemptions or dropping taxes at the 
present time. 

Mr. Krocu. Have you not made some recommendations along those 
lines ¢ 

Mr. Smirn. The only one I recall has to do with the extension of 
the tax-free sale of tires and tubes to State and local governments, 
which is not now possible. We accepted that. It is a matter of a 
few hundred thousand dollars. We accepted that because that is im- 
plicit in and inherent in the whole uniform system of exemption and 
refund procedures which from an administrative standpoint, which 
from the harassment of taxpayers standpoint, we feel is very impor- 
tant. It is not an increased exemption as such. If it were presented to 
us on the basis of an increased exemption by itself, we would oppose it 
for the same reasons that we are opposing all the others, but it is, I 
repeat, an inherent part of a very substantial administrative change 
which we feel is of sufficient importance so that we are willing to go 
along with it. 

Mr. Hertone. Will you yield for just a minute? 

Mr. Krocu. Yes. 

Mr. Hervone. I take it from what you say, Dr. Smith, the Treasury 
Department is going to oppose the President’s proposal to exempt 
from the 2-cent Federal gasoline tax gasoline for farm use. 

Mr. Smirun. That is certainly not the correct inference, Mr. Herlong. 
That is an administration recommendation in which the Treasury 
Department wholeheartedly concurs. 

Mr. Hertone. I just wondered, in view of the other statement you 
made. 

Mr. Harrison. That is a change of policy, is it not, from your last 
appearance here? You remember we discussed it, and you thought it 
was a very bad thing at that time. 

Mr. Sirn. I think not, Mr. Harrison. I indicated there were 
many problems in it. We have continued to consider it. We have 
been impressed that the importance and advantage of farmers in this 
are such that we should and we propose to find a way to live with the 
administrative difficulties of it. 
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Mr. Harrison. I think Mr. Herlong’s bill was a request for the 
Treasury attitude since last March. 

Mr. Smiru. The position was crystallized very, very recently. 

Mr. Hertone. I am glad to see that the administration has now come 
around to adopting another Democratic program. I introduced the 
bill last March 10. 

Mr. Foranp. Mr. Keogh has the floor. 

Mr. Keocu. Mr. Smith, if I may be permitted to pursue a little 
further my questions, I think I recall making inquiry of you previously 
with respect to application in the case of the loan of bonds of the 
exemption which presently is applicable in the instance of the loan 
of stocks. Do I take it you are going along with that recommendation ? 

Mr. Smirn. Yes. That is right. 

Mr. Krocu. Could you give me an estimate of the fiscal effects of 
that recommendation ? 

Mr. Smiru. We have none. It was so small the staff was unable to 
get a figure on it. 

Mr. Krocu. Now, we have the instance of a situation where, not 
knowing the fiscal effects but suspecting that it will be relatively small, 
you adopt a principle which you agree with; is that correct ? 

Mr. Smiru. That is for the sake of consistency with another pre- 
vious provision, whereas the earlier question would be an entirely new 
exemption. That iscorrect, Mr. Keogh. 

Mr. Krocu. Now, I am going on to the subject of gasoline, just 
briefly, however. Previous inquiry as to the Treasury’s position with 
respect to a credit or refund for the gasoline tax in the case of gasoline 
destroyed by fire or other casualty was made of you. Can you 1 tell me 
what the position of your Department is now, and whether you intend 
to recommend credits or refunds with respect to any other excise taxes ? 

Mr. Smrru. Our present and, so far as I know, our prospective 
position is that we do not pr i to recommend extension of casualty 
loss areas in this or other areas. The reason for that is that it seems 
to us there is no more reason fet gasoline than for all the other manu- 
facturers’ excises. The administrative difficulties are tremendous. 
The special provisions which exist for liquor and tobacco are in recog- 
nition of the extremely high tax relative to other elements of cost 
which does not apply in the case of gasoline. To adopt it for gasoline 
would open it for all other manufacturers’ tax. We think the present 
line is the best one to stand on. 

Mr. Kroon. I think I made inquiry of you previously with respect 
to the exemptions accorded to accredited diplomatic representatives. 

Mr. Smiru. Yes. 

Mr. Kroon. I do not believe, under this new refund and exemption 
procedure which you have outlined, you have made any special pro- 
vision for the exemptions now provided by rulings in the case of such 
accredited representatives. 

Mr. Smiru. That is right. 

Mr. Krocu. I wonder if you would make your position clear with 
respect to that exemption. 

Mr. Smiru. From the straight tax policy standpoint and from the 
administrative convenience standpoint we are not happy with these 

exemptions. On the other hand, they have been in for a long time. 
They are embodied in the comities between nations. We do not pro- 
pose a change in them. 
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Mr. Krocu. Forgetting those other elements which enter into a 
determination like this, if you were in a position to recommend what 
form the exemption should take, would you make any to the committee? 

Mr. Smiru. No; we would not recommend a change there. The 
idea of having a registration and a registration number which we are 
proposing for the other taxes would not seem to us to be appropriate 
for the diplomatic representatives. 

Mr. Krocu. Getting down to the luggage department, I understand 
you are recommending the repeal of that catchall phrase which was the 
subject of some discussion when you previously appeared. 

Mr. Smiru. Yes; with a longer listing of specific items. 

Mr. Krocu. What about the exclusion from the luggage tax of those 
items which are commonly sold separately from luggage but are not 
exempt when sold with luggage? Do you remember that discussion ? 

Mr. SmirH. Yes. 

Mr. Keroeu. I think the illustration we used was the bowling ball 
and the bag, was it not? Did not someone make a reference to that? 

Mr. Smrru. I think they were the items which might be fitted into a 
suitcase but might also be sold separately at a separate counter. The 
latter is the specific situation. 

Mr. Krocu. What comment do you have on those suggestions ? 

Mr. Smrru. We believe the present treatment is as satisfactory or 
as reasonable as we can get on it, recognizing that there are difficulties 
under it. 

Mr. Keocu. Do you think under your proposed refund procedure 
you have solved the problem of the instance where there are two or 
more resales before the article is used by the ultimate vendee for 
incorporation into some other item ? 

Mr. Smiru. In the case of refunds, yes. In the case of exemptions, 
no. We do not consider it feasible to have more than one intervening 
dealer on the tax-exempt sale route, but on the refund route there 
can be as many intervening steps as occur. 

Mr. Keocu. If I may summarize, do I state correctly that you have 

taken the position that even though a suggestion is in prince iple equita- 

ble and fair, if the fiscal effects on the Treasury, in your opinion, are 
too great or are unknown, you will oppose the application of that 
principle ? 

Mr. Smiru. We do not at the present recommend any changes. 
We do not feel we are in a position in the Department fully to appraise 
and appreciate the full impact of all of the competitive effects and 
the arguments in terms of the magnitude of the hardship involved. 
Therefore, we set up no priorities ‘and we make no recommendation 
at the present time. 

We presume there will be action of this committee and the full com- 
mittee, and we feel it is appropriate for you but not for us to make 
such appraisals. 

Mr. Keroeu. In other words, we have to labor without your help. 

Mr. Samir. We have indicated certain ones in principle seem rea- 
sonable to us. There are other ones which have been suggested in the 
hearings where I would be very happy to say that in principle we 
would think it is inappropriate to make an additional exemption. To 
that extent we give our reaction and suggestions. 

Mr. Krocu. Referring to those instances where you have conceded 
that the principle involved in the suggestion is a fair and equitable 
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one, you have not recommended complying with that principle in all 
instances, have you ? 

Mr. Smirn. No. We have made no recommendations involving 
revenue losses. 

Mr. Krocu. As I understand it, that is based entirely upon the loss 
of revenue involved. 

Mr. Smiru. Entirely. 

Mr. Kroon. So in effect we have the situation where the dollars 
involved transcend the principle involved. 

Mr. Surrn. I can only say on that, Mr. Keogh, that I have been 
increasingly impressed in the last few years with the maxim that 
an old tax 1s a good tax and any new tax is a bad tax, and in a good 
many of these we have lived under a principle for a long time and 
there is no significant hardship. 7 the matter, for instance, of the 
dedication of surplus to capital, I do not consider that a hardship 
situation. It is ina sense illogical. But it is an illogical thing which 
has been here for a long time. 

Mr. Krocu. You refer to the fact that the old tax seems to have 
acquired some of the qualities of anesthesia, and when the people get 
used to them, however old they might be, it will be continued. 

Mr. Smirnu. I never heard it so expressed, but it seems to me there 
is a good deal of wisdom in just that suggestion. 

Mr. Keoeu. I think my last statement might have been a statement 
and not a question. I still state it as a reaction that I get, and that 
is that in some instances where you concede the validity of the princi- 
ple of the suggestion, you are willing to delay the application of that 
principle solely because of the effects on the revenue. 

Mr. Smiru. That is correct. 

Mr. Kreocu. That is all, Mr. Chairman. Thank you. 

Mr. Foranp. Mr. Harrison will inquire. 

Mr. Harrison. Doctor, let us follow that a minute. I just do not 
get it. I understand where you say you agree in principle there should 
be a change made, that is an instance where an unfair tax is being 
imposed or a tax which gives a competitive advantage to the tax- 
payer’s competitor; is that right ? 

Mr. Smrru. No. Mr. Harrison, it seems to me you are going con- 
siderably beyond what I stated. 

Mr. Harrison. I want to be accurate. 

Mr. Suiru. If I might, let us look at those where in principle we 
have conceded that a tax might appropriately be changed. 

The matter of the dedication of surplus to capital. That is a very, 
very small business-expense item. I know of no competitive diserimi- 
nation between types of business. I know of no way in which anyone 
is worse off than somebody else in the sense that there is any hardship 
here. It is in a sense an item of abstract logic. 

In the same area, similarly there is the matter of the extent of 
taxation when securities are issued to stockholders of an old company 
in connection with mergers. There, again, there is not discrimination 
between products or methods of doing business. 

I am sure we spent well over an hour in staff discussions on that. 
Some pepole feel profoundly that logically there should be a tax at 
two stages in this. Others of us felt that there should be only one 
tax. In principle we are taking the position in the Treasury, in 
agreement with the congressional staff, that that tax, if you were 
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starting from scratch, should not be there, and yet it is not the sort 
of thing where we feel that anybody is being burdened other than 
in an abstract sense by the continuation of the present provision. 

Mr. Harrison. Let usapply that. If you were starting from scratch, 
would you impose this tax on the ferries which Mr. Keogh inquired 
about, and omit it from the man who goes over the br idge / ’ 

Mr. Smiru. I would have to know somewhat more than I know 
now or somewhat more than has been presented in the evidence here 
as to the number of ferries which are in competition with bridges and 
tunnels, and the numbers of ferries which are in completely different 
areas from bridges and tunnels. 

Mr. Harrison. Everybody knows they are; is that not true / 

Mr. Smrru. In some instances they are, but in many instances they 
are not. 

Mr. Harrison. Where they are, you have a proposition where one 
man is required to pay and his competitor is not. Is that not true / 

Mr. Smiru. Yes. 

Mr. Harrison. Why should not that be corrected? You say the 
reason it should not be corrected is because you cannot afford to lose 
the revenue. Isthat not correct / 

Mr. Suirn. That is not the only reason in that case, Mr. Harrison. 
There is also the question as to where you draw the line as to where 
there is competition. How many miles apart or how many hundred 
feet apart does it have to be? There are other instances where some- 
thing technically qualifies as a ferry where there is no alternative 
way of getting across. I suppose they call it an auto-ferry from some- 
place down in Florida over to Cuba. That is a ferry, but it is not 
in competition with any other form of transportation. Take that as 
compared to the ferries which still exist close to the Delaware River 
Bridge up there south of Wilmington. Where do you draw the line? 

Mr. Keocu. If the gentleman will permit me to interrupt, the 
definition of ferry is well established by the regulations of the Coast 
Guard. So do not illustrate a transoceanic carriage and call that 
a ferry. 

Mr. Smiru. That may have been an extreme example, but I sug- 
gest, Mr. Keogh, that there also will be other ferries where there is 
no alternative method. 

Mr. Krocu. A ferry is a ferry under existing definitions of law. 
You do not have to worry about what you are talking about. The 
bill I referred to specifically incorporates that definition by reference. 

Mr. Surrn. Then there would be relief from tax in many ferries 
where there is no competition. 

Mr. Krocu. Take the city of New York, the Hudson River bet ween 
New York and New Jersey. We have the Holland Tunnel, we have 
the Lincoln Tunnel, we have the George Washington Bridge, and we 
have the new throughway. Yet the ferries which ply between New 
York and Jersey City and Hoboken and Weehawken are obviously 
at a disadvantage. 

Mr. Suirx. I would agree with you in the New York City area. 

Mr. Kroon. It is conceded to be a most important line of communi- 
cation. 

Mr. Harrison. If you do not like my example, let us try another. 
What about the tax on the odd-lot sales stock, which does not apply 
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the tax on the bigger fellow when he buys his stock. What is the 
difference there, except revenue? 

Mr. Smiru. In that case, there is none other than revenue. 

Mr. Harrison. Do I understand that you think where it is shown 
that one line of human undertaking is taxed and the competitor is not, 
we should not change the law solely because of loss of revenue? 

Mr. Smirn. My position, Mr. Harrison, is that we have no recom- 
mendation for changes of that sort at a time when the Department’s 
general recommendation is for a continuation of all excises because 
of the tight budget situation, and the very hopeful situation that we 
will at last be able to get into balance. There are many areas of tax- 
ation other than excises. Excises provide about one-sixth of the total 
revenue. There are many things in the individual income and cor- 
porate income field which on a hardship basis or unfairness basis have 
been suggested and doubtless will be suggested again. We are not 
willing within the Treasury Department. to set up priorities other 
than on a few of these items where we agree as a logical situation it 
is not reasonable to extend the tax. 

Mr. Harrison. If your reason for perpetuating a competitive injus- 
tice of that kind is that you cannot afford to lose the revenue, why 
is it that you do not come in and recommend that the same tax be put 
on the competitor ? 

Mr. SmirH. That seems to us to go considerably beyond the prov- 
ince of the Committee on Technical and Administrative Aspects of 
Excise Taxes. 

Mr. Harrison. Do you not think that would be better than to con- 
tinue the competitive advantage ? 

Mr. Smirn. We have not been given any instances which were sufli- 
ciently persuasive to us so we feel impelled to come in on that basis. 
Transistors were mentioned at one time in the hearings. 

Mr. Harrison. What do you mean by “sufficiently persuasive”? 

Mr. Smiru. May I elaborate on the basis of a transistor. At a 
meeting of, there must have been 10 or 12 representatives of various 
of the electronics people, including manufacturers of all types and 
sorts of electronic products, I specifically raised the question of tran- 
sistors. There were those in the room, I am sure, who manufactured 
tubes and not transistors. There were others, I presume, who handled 
transistors and not tubes. It was pointed out there that the transis- 
tors, having virtually a permanent life, are picked up in the finished 
product where the tax is imposed on the finished product. Those 
concerned with the industry did not feel that there was any competi- 
tive discrimination such that they urged any change. 

If arguments are made to this committee and, in the judgment of the 
committee, competitive discrimination exists, it can call for rectifica- 
tion by the imposition of a tax on a competitive product. and it cer- 
tainly will not meet with resistance on the part of the Treasury 
Department, but we have no recommendations for extension of tax at 
this time. 

Mr. Harrtson. In other words, you are perfectly content to let 
injustices of that character continue? 

Mr. Smiru. You keep putting the word “injustices” into my mouth, 
Mr. Harrison. May I dissent once and for all and substitute my word 
“illogical” elements ? 
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Mr. Harrtson. I do not want to put any words in your mouth, but 
it does seem to me that when the Treasury takes the position that in 
principle the tax laws should be changed but is opposed to it because 
of loss of revenue, the Treasury is on very unsound ground. The 
power to tax, as we all know, is the power to destroy, and to recognize 
an injustice and say we are not going to take it off the man who is 
paying the tax or put it on the man who is escaping the tax seems to me 
to be unreasonable. 

Mr. Smrrn. May I ask, in view of the record on this, to note that 
those on which we have agreed in principle are not items on which I 
believe anybody is being destroyed, nor on which I believe anybody 
has come before the committee and suggested that anyone was being 
destroyed. The tax on odd-lot transactions, the tax on dedication of 
surplus to capital, the tax on issuance of stock in connection with 
mergers—nobody is being destroyed on that. 

Mr. Harrison. I said ultimately. What I am talking about is, the 
ultimate power of taxation is the ultimate power to destroy. I am 
saying that the principle of continuing the unjust taxation as between 
competitors solely because you cannot afford the loss of revenue is an 
unsound principle. Either you should impose it on both or on neither. 

Mr. Smrrn. Mr. Harrison, we are dealing with specific proposals 
and not with generalities here. We are dealing with specific pro- 
posals on which we agree in principle. 

(Off the record.) 

Mr. Foranp. Back on the record. 

Mr. Harrison ? 

Mr. Harrison. Doctor, when the Treasury representatives were here 
last fall, I asked about the proposition of section 6416 applying to re- 
funds to be made, or consent must be obtained in certain cases of 
refund from the ultimate purchaser. I raised the question whether 
it was not possible to make refunds or credits on items which had not 
yet reached the ultimate purchaser but still were being held in the 
inventory of the dealer. 

I think you indicated this might be handled by regulation. I wonder 
what happened on that item. 

Mr. Smiru. That cannot be handled by regulation, but a method of 
dealing with that is included in our recommendations for statutory 
provisions on refunds. 

Mr. Harrison. In principle, or is it a recommendation. 

Mr. Surru. This is a matter of a positive and immediate recom- 
mendation. 

Mr. Harrison. What do you mean? 

Mr. SmrrH. We recommend that the refund can be made even 
though it is in the hands of an intervening holder; that it not be held in 
suspense until it goes to the ultimate consumer. That seemed to us to 
be an unreasonably tight provision in the present law. 

Mr. Harrison. By the way, will it lose revenue to carry out the 
President’s recommendation about agricultural uses, nonhighway 
uses of gasoline? 

Mr. Suiru. Yes, it will. 

Mr. Harrison. How much will be lost on that? 

Mr. Smirnu. I have in mind the figure of $60 million. 

Mr. Harrison. $60 million. The Treasury favors that, does it? 
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Mr. Smiru. That is right. It is part of the farm program. 

Mr. Mason. As good soldiers, when the Commander in Chief 
speaks. Why do you not qualify that ? 

Mr. Surrn. I do not want to be in the position of having the Treas- 
ury Department overruled on this, Mr. Mason. We wholeheartedly 
went along with it as part of the farm program. 

Mr. Mason. And if I were in your place, I would do the same. 

Mr. Harrison. I do not want you to think I am opposed to that, 
but I am still trying to get this principle straightened out. 

Mr. Smirn. It is a matter of judgment, Mr. Harrison, in all these 
elements. 

Mr. Harrison. We have left principle now and come to judgment ; 
is that correct ? 

Mr. Smiru. Where there are, as is so often the case, a series of 
conflicting principles, it is a matter of judgment as to where the final 
decision is made. 

Mr. Harrison. You need not answer this. Do you think the fact 
that this is leap year could have anything to do wit that? You 
need not answer that. I withdraw that question. 

Mr. Krocu. Will the gentleman yield to me for a moment, please / 

Mr. Harrison. Yes. 

Mr. Kroeu. I recall, Dr. Smith, that in the highway bill which was 
pending before the House during the last session there was a proposal 
to exempt from the additional gasoline tax that consumed by bus 
companies within metropolitan areas. 

Mr. Hertone. Nonhighway. 

Mr. Kroon. Nonhighway. My attention was called at that time 
to the fact that that probably would not include within the exemption 
the taxicabs which operate in cities like the city of New York, and 
which operate as an integral part of the transportation system of 
the city. 

1 wondered if the Department had any views on that. 

Mr. Smiru. We would oppose any other or additional exemptions 
from the gasoline tax. 

Mr. Kroeu. Especially if it applied to cities like New York. 

Mr. Smiru. No, no. 

Mr. Harrison. You do recommend that the nonhighway use of 
gasoline by farmers be made exempt from the 2-cent tax. How about 
airplanes‘ Do they use the highways ? 

Mr. Sarru. They obviously do not, Mr. Harrison. 

Mr. Harrison. Do you recommend that their use of gasoline be 
exempt from tax ? 

Mr. Smiru. We do not. The present recommendation is tied in as 
part of a farm program, and not part of a tax program. 

Mr. Mason. Mr. Chairman, are we not going afield from technical 
and administrative problems of excise taxes / 

Mr. Harrison. I am just trying to get the principle. 

How about road-building machinery which is not used on the high- 
ways? Would you recommend that the tax not be imposed there? 

Mr. Smiru. I stated, Mr. Harrison, that our only recommendation 
has to do with the use of gasoline by farmers on off-highway use. 

Mr. Harrison. All right. 

Now I want to talk to you about another thing, the possibility of 
exempting from the tax automobiles loaned by. dealers for AAA- 
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sponsored driver safety programs, loaned to schools, principally. 
1 understand that since then, the city of Washington and other com- 
munities have been forced to discontinue or a great deal restrict their 
driver safety programs because of the tax and carrying charges. 

I wonder if you would discuss this problem with us, and tell us 
what the present ideas of the Treasury are about that. 

Mr. Smiru. There seems to us, Mr. Harrison, to be no overriding 
logic such that the continuation of the tax on those automobiles should 
be a matter which in principle is recommended for change. I find it a 
little bit hard to believe that the amount of the tax would be the 
critical cost element in the continuation or noncontinuation, but I am 
not informed of any of the figures on that so I do not wish to dissent 
from something that I am not specifically sure about. This is simply 
one of a great many exemptions where, from the standpoint of social 
purpose or some broad public policy consideration, an extension of 
exemptions might be made. We feel that the Congress is in a vastly 
hetter position than the executive department to appraise the relative 
merits of these many items, a good many of which as individual items 
are small, but which in the aggregate can add up to a very large 
amount. 

Mr. Harrison. What would be the loss on this ? 

Mr. Smiru. May I consult my file here ? 

Mr. Harrison. Yes, sir. 

Mr. Smiru. I have a whole list of items. The figure I have given 
is $500,000. 

Mr. Harrison. As I understand it, the Treasury supports this 
change in principle. 

Mr. Smiru. This change? No, sir. 

Mr. Harrison. You do not support it in principle? 

Mr. Smiru. No, sir. 

Mr. Seer I understood you a few moments ago to say that. 

Mr. Smrru. I said this is one of a great many public- -policy, social- 
policy items which have been presented to your committee on which 
we do not presume to pass judgment relative to priority. 

Mr. Harrison. Then the Department takes no position on this? 

Mr. Smirni. We take no position, except the general one that we are 
opposed to the extension of exemptions. 

Mr. Harrison. Are you opposed to this, or not? If you say “as a 
general proposition” 

Mr. Smiru. We are opposed to any extension of exemptions, in- 
cluding this. That leaves it open to your committee to examine and 
establish priorities. 

Mr. eee, We are aware that it is open to our examination. 

Mr. Smiru. I did not mean to presume in saying that. We felt it 
would be presumptuous of us to attempt to do that. 

Mr. Harrison. But generally it loses revenue, and therefore it comes 
within your classification that you do not support. 

Mr. Smirn. That is right. 

Mr. Harrison. Of course, this is not in connection with the farm 
program; is it? 

Mr. Smiru. No; it has nothing to do with the farm program. I do 
not know under what particular broad social-policy purpose this 
might come. 
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Mr. Harrison. Of course, it would save a few lives; might it not? 

Mr. Surrn. I am not aware of the fact that this is a critical fact in 
determining whether the program is or is not carried on. 

Mr. Harrison. I know; but the program is a good one. 

Mr. Smirn. I would be very glad to record the Department’s full 
and hearty support for the school driver training program. 

Mr. Harrison. Another thing we discussed somewhat at the last 
meeting was the taxes on leased wires and wire equipment and equip- 
ment services, whether that should be extended to cover public utilities 
generally. What is the Treasury’s attitude on that now? 

~ Mr. Smrru. On the basis of what we have thus far, we think it 
should not be extended, although I believe this comes within the gen- 
eral province of the whole communications area where, as I have 
indicated and Mr. Stam has indicated, new suggestions have been 
submitted to the staff which have not been fully digested. 

Mr. Harrtson. Is this not an instance where one competitor is taxed 
and one is not? 

Mr. Sarru. I find it hard to believe there is significant competition 
between those which are taxed and those which are not taxed—for 
instance, the railroads and electric utilities. Surely they are both 
public utilities in concept, but I do not see that they are competitive 
with each other in any race for the consumer’s dollar. 

Mr. Harrison. [ have before me your previous testimony when I 
asked you about it, and you said then that there is a competitive prob- 
lem which exists. That is on page 97, if you would like to look at it. 
And you go ahead and explain what the competitive problem is. That 
appears right at the top of page 97. 

Mr. Smirn. On further consideration which we have given to this, 
the proposal to extend to all public utilities gets into areas where there 
is no significant competition. In a limited sense there may be com- 
petitive discriminations, but the scope of the suggestion about which 
you asked me goes far beyond those limited areas of competition, and 
those limited areas of competition are the subject on which we have 
had additional suggestions which we want to examine. 

Mr. Harrison. They are suggestions that you want to examine, and 
therefore we will postpone that for a while. 

Mr. Somrru. Yes, that is my request. 

Mr. Harrison. The American Bar Association and other witnesses 
have suggested an appellate procedure to afford taxpayers a procedure 
for determination of their liabilities for various taxes. The discus- 
sion of the joint proposals presented by you contains no reference to 
this problem. 

I would appreciate it if you would discuss the problem with the 
committee, and the alternate procedures which might suggest them- 
selves for solution of this problem. 

Mr. Smiru. There have been many suggestions on that. We have 
considered it in the Treasury, in Internal Revenue, and jointly with 
the congressional staffs. I think I speak for all of the staffs when I 
make the statement that we do not recommend any changes because 
the proposals would lead to more problems than they would resolve. 

I should like, if I might, to ask Mr. Winkle, who I believe is some- 
what more familiar with this, to discuss it in such detail as he chooses. 
This is on the Tax Court or any alternative to the Tax Court device. 
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Mr. Winkte. Mr. Harrison, as Mr. Smith has indicated, it has been 
very seriously considered, both in the Department and in the Revenue 
Service. It is not necessarily a new suggestion. I think our records 
show that it was made as early as some time in 1935 or 1936, and it 
has been brought up on 2 or 3 occasions since then. 

Speaking first of all as to the need for something in the way of 
an excise tax council which could act as an independent or a semi- 
independent reviewing body for excise tax controversies, we in the 
Service do not see the need for it any more than there might be a 
need for a separate estate and gift tax council or a separate social- 
security tax council, or an indiv idual or cor porate income-tax council, 
or trust and fiduciary council, and so forth. All of these taxes also 
have their own speci ialized aspects. We also think the change we 
made some 2 or 3 years ago, at which time we did vest in our presently 
established internal appellate organization jurisdiction over excise 
taxes, which the appellate organization had not theretofore had, has 
gone a long way toward giving excise taxpayers the same rights of 
appeal within the administrative organization as now obtain in the 

case of other kinds of taxpayers. 

[t is true that in order to take an appeal to our appellate organ- 
ization, an excise taxpayer must file a claim for abatement, but the 
fact remains that he does not have to pay the tax until the appellate 
organization has disposed of his appeal. 

On the matter as to whether the tax court should be accorded 
jurisdiction—— 

Mr. Foranp. Before you get into that. He does not have to pay 
the tax until a decision has been reached, but he has to pay interest 
on that amount which is levied against him. 

Mr. Winxe. That is correct. 

Mr. Foranp. That is the big complaint. 

Mr. Wink te. It is correct that he would be required to pay interest 
until the tax was paid. 

Mr. Witr1aMs. May I interrupt Mr. Winkle just to point out, Mr. 
Chairman, that that, ‘of course, 1s true with respect to income taxes, 
estate and gift taxes, in the present situation with respect to the 
tax court. Interest always starts to run on due date and continues 
to run until payment. There is no exception in the excise-tax 
procedure. 

Mr. Foranp. That is understood, but I did not want the inference 
to be left, as a result of Mr. Winkle’s reply, that he did not have to 
pay the tax and that was all there was to it. He does not have to 
pay the tax until the decision is reached, but he does have to pay the 
interest on it. 

Mr. Witurams. That is true. 

Mr. Winker. Getting back to the suggestion which has been made 
that the tax court be vested with jurisdiction over the excise taxes, 
that, too, as I say, was given very thoughtful consideration in the 
Service. For a combination of reasons, we are disposed to recommend 
against it. 

The reasons primarily are these: First of all, so far as I know, we 
have not had any upsurge of dissatisfaction with the existing internal 

appellate procedures. ‘Tt is true that if the appellate division is 
unable to get into agreement with the taxpayer, then he is forced to 
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pay the tax and go into district court or the court of claims and sue 
on the rejection of a claim for refund. 

There is also for consideration the fact that any excise taxpayer 
does have the right to request a ruling with respect to the application 
of the tax to a particular article. 1 think that, although there are 
admittedly some extremely troublesome areas in the excise-tax field, 
certainly in comparison with the income-tax area, the types of con- 
troversies are in general much more clear cut, and I think, yield 
much more readily to administrative determination than do many 
of the questions which have come up in the income-tax area. 

We also think there is a distinction between the excises on the one 
hand and the income, estate, and gift taxes on the other, in that the 
excises by and large are passed on to the consumer and, except for 
competitive inequalities which admittedly can be present in some cases, 
we do not quite see where there is the same degree of hardship attached 
to paying an excise tax prior to judicial determination as there is 
in the case of an income tax. 

Then, too, I think the fact that the excises are for the most part 
“passed on” does not give the average excise taxpayer as much incen- 
tive to litigate or sue as would be true in the case of an income taxpayer. 
Certainly the number of cases which have gone to court on excise taxes 
are extremely small by comparison with those which have gone to 
court in the income and estate and gift tax areas. 

There is also—this really is in Mr. Smith’s bailiwick—the fact that 
since the excises are payable on a quarterly basis, the issue that would 
be taken to court would be a continuing one. The taxpayer would 
have the issue not only for the particular quarter for which he decided 
to file his petition, but he would have it for all succeeding quarterly 
periods as well. I do think this could result in a very substantial 
delay in collections of perhaps sizable amounts of money due to the 
recurring nature of the issue which would be litigated. 

Mr. Foranp. You mean he would have to file a new petition for 
every quarter ? 

Mr. Winkie. Yes, sir. As we see it, at least, it would mean that a 
deficiency notice would have to be issued by the Service for each quar- 
ter, and then I would assume the taxpayer would either be required 
to file new petitions or perhaps amend his existing petition so as to 
encompass the succeeding quarters. We think that would be a decided 
problem. 

We think also that, in view of the recurring nature of the liabilities, 
vesting jurisdiction over these taxes in the Tax Court might also make 
it necessary or desirable, in the interest of protecting the revenue, to 
require some sort of bonding procedure. If it were necessary to re- 
quire a bond, that would seem to take considerable value from the 
opportunity which would be given to the taxpayer to go to the Tax 
Court on a “before-payment” basis. 

We also would have a problem due to the fact that the definition 
of deficiency is a statutory definition. It means the difference between 
the tax returned and the correct tax liability. That means that we 
would be required to audit each quarterly return in order to make a 
finding that there was in fact a deficiency. In other words, under the 
existing definition of deficiency, the mere failure of the taxpayer to 


ee te no cra aah menial 


































































































ni aha 22 Cn ls arm enh it 


© ne 


Pe EM 


Fd Ale 


ee eee 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 95 


return the tax to the Government would not in and of itself give rise 
to a right to go to the Tax Court. 

Some collateral problems that we think would also be in the picture 
are these: 

t may be that the proposal is intended to be limited to the so-called 
manufacturers sales taxes; and if that is so, the problem I am about 
to comment on would not be present. But if it is intended that it 
would apply to the transportation taxes, for example, or to the admis- 
sions tax, or to the other so-called collected taxes, then this comment 
is in order. The transportation company, for example, is acting as 
nothing more than the Government’s collecting agent for the transpor- 

tation taxes. The true taxpayer, under the statute, is the individual 
who makes the transportation payment. We think that would present 
a problem. Since the collecting agent would have no right to sue, it 
would be incumbent upon the S ndividual payor to sue, that is, the 
person from whom the transportation charges and the tax were 
collected. 

We think that, by and large, the small amounts involved would 
frequently be such as not to afford too much inducement in those cases 
to sue. So we doubt seriously the value of the right to go to the Tax 
Court in the case of the so-called collected taxes. 

I mentioned a moment ago that our present litigation wor kload in 
the excise area is relatively “small because of the “nassing on” feature 
of the tax. Our figures, for example, show that there have been only 
some 80 to 100 new miscellaneous excise-tax cases filed in the courts in 
the course of an entire year. That is in marked contrast to the very 
ee number of income and estate and gift-tax cases which are 
filed. 

Lastly, although this is a matter which the Tax Court would be able 
to speak on with more authority than I, we have the feeling that since 
the Tax Court dockets are already pretty heavily loaded with their 
present jurisdictional load, it might pose a serious problem to the court 
itself if their jurisdiction were extended to cover the excise taxes. 

Speaking of the court, there is one other facet to this proposal which 
gives us some concern, and that is this: We have alk it a practice 
for some little while in the Service, in the excise-tax area, to try to 
the greatest extent possible to work out many disputed questions which 
have general application to all members of particular industries, with 
interested industry groups. A good example of that, I think, was our 
effort to define what is a “household-type” refrigerator. The final 
position which was taken on that was worked out with the interested 
trade groups in the refrigeration field. 

That is not an unusual situation. We do it all the time. We think 
itis a very useful way of proceeding in this area to arrive at positions 
that industry can live with and which will make for as much uni- 
formity in the application of the tax as possible. We view with some 
concern the fact that if the Tax Court were given jurisdiction in the 
excise-tax field, that device might prove much less useful than it is 
now because, of course, the Tax Court would consider and adjudicate 
only individual cases as they arose. 

I think that probably summarizes, Mr. Chairman, the position of 
the Service on this proposal. 

Mr. Mason. Mr. Chairman ? 
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The spirit moves me to ask at least one question, Mr. Smith. In 
the case where there is competitive discrimination because of an excise 
tax, you of course agree that that discrimination should be eliminated. 
At least you agree in principle. But where there is a distinct loss to 
the Treasury, you say you are not ready to recommend that yet. You 
are going to Ww ‘ait to remove that discrimination. 

Then under query you were asked why you did not come forward 
with a recommendation to apply that excise tax on the competitor as 
well. Of course, you could not very well recommend to this subcom- 
mittee, because it is entirely out of our jurisdiction to put a new tax 
on anybody. So you just simply cannot do that at this time. 

Is that the situation you are facing? 

Mr. Smirx. Thank you for making specific what I had intended 
by implication to suggest earlier. Yes, I thoroughly agree. 

Mr. Mason. Mr. Smith, you have to state definitely that we cannot 
do that because that is not before this committee. 

That is all. 

Mr. Foranp. Mr. Winkle, going back to the question of the appeal 
to the appellate council, how many excise tax specialists are there 
in the appellate organization ? 

Mr. Wink LE. I am not sure I can answer that question, Mr. Forand. 
We will be glad to supply the number. However, I should make 
clear that the excise taxes are handled in the same appellate organiza- 
tion within the Service as presently handles income, estate, and gift 
tax cases. 

Mr. Foranp. I understand that, and that is the reason I want to 
know how many specialists in excise taxes there are in that organiza- 
tion. 

Mr. Wrvxte. I do not have that, but I will be happy to supply it. 
There was a statement submitted for the record during the last hear- 
ings, but I do not think it covers the number. 

Mr. Foranp. That seems to be one of the basic arguments of the 
taxpayers, at least so far as the complaints I have heard, that since 
you have integrated the so-called package system of audit, many men 
who were specialists in income or corporate taxes have little knowledge 
of excise taxes, and therefore are not doing a satisfactory job insofar 
as the taxpayer is concerned; and when they come to the appellate 
council, they face the same cimentian of men who are specialists in 
other lines rather than excise taxes, and they feel they are not being 
given a fair hearing or a square decision. 

Mr. Wrnkte. I think there may have been some real justification for 
that complaint, Mr. Forand. We talked here in October about the 
so-called step-child status which had been accorded the excises for so 
long. Understandably enough, when the appellate divisions did begin 
to take over the excise tax work, there probably were not enough ex- 
cise tax specialists to completely man them. 

I would like to hope, however, that as we move ahead in that area, 
the situation is improving and that the appellate people are acquiring 
the kind of familiarity with the excise tax provisions which would 
permit them to give a full and fair hearing to the taxpayers. 

Mr. Foranp. There should be at least a number of specialists in 
the excise field there. 

Mr. Wrnkte. There are probably some, but 
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Mr. Foranp. I would like very much your giving us that figure 
for the record. 

Mr. Winkie. | will be happy to do that. 

Mr. Foranp. The total number of members of the council and the 
nwmber of specialists in excise taxes who sit on that council. 

Mr. Wrxk tr. I shall be happy to do that. 

(The information referred to appears on p. 165.) 

Mr. Smirn. Might Il ask, Mr. Chairman, on this matter of the whole 
appeals procedure, that Mr. Williams be permitted to make an ad- 
ditional comment. 

Mr. Foranp. Yes. We will be glad to hear him. 

Mr. Wiit1ams. Mr. Chairman, I should like to suggest that, due 
to the basic difference between manufacturers excise taxes and retail- 
ers taxes on the one hand, and income, estate and gift taxes on the 
other, the creation of the right of appeal to the Tax Court in advance 
of payment of the tax, as is allowed with income, estate and gift taxes, 
would create some rather difficult problems. 

In the first place, refunds of manufacturers excise taxes, which 
normally are passed on to the consumer, retailers taxes which are 
passed on to the consumer, are predicated upon a showing by the re- 
tailer or the manufacturer either that he has refunded the tax or is 
going to refund the tax to the ultimate consumer who has paid 
it. 

Let us assume that you provide a method of appeal to the Tax 
Court in advance of payment of a manufacturers excise tax. In the 
normal course of events it may be not only months, it may well be 
in given cases years before there is a final determination of whether or 
not a particular tax is payable. 

What is the manufacturer going to do in the meantime? Neces- 

sarily he will do one of two things. He will pass along to the con- 

sumer an amount equivalent to what the tax would be, or he will him- 
self have to run the risk that the tax will be determined to be pay- 
able and have not passed it along to the consumer. If he passes it 
along to the consumer, how are you going to handle the problem of 
unjust enrichment which is going to occur? Unless there is some 
method provided to handle ‘that, you are going to have a pretty 
serious problem. 

Moreover, suppose the manufacturer decides that he will run the 
risk of having ultimately to pay this tax and not pass along to the 
consumer an amount equal to the tax. What kind of a a sit- 
uation have you created within the industry if manufacturer A de- 

cides he will take his chances and he will not pass along the tax, and 
manufacturers B, C, D, and EF, who are not litigating the problem, 
who are not contesting it, who are — along the tax, are placed 
al quite a competitive disadvanta 

I suggest to you that the ate nature of the taxes is such that 
to create an appellate system to the Tax Court, with of course then 
appeal possible to the circuit court and to the Supreme Court of the 
United States, without paying the tax first, may mean that in a given 
situation years will go by. You are opening up a Pandora’s box 
of competitive problems and other enforcement problems which we 
think unnecessary under the present situation. 

Mr. Foranp. In view of the many complaints we have received on 
the subject, I hope to make the record clear that one reason you men 
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are here is so we can put it on the record and answer these people, 
rather than have us answer them directly as to the reasons why you 
are opposed to it. 4 

Mr. Smrru. We have given it very thorough consideration, as I 
trust is apparent from these answers, and it is our opinion that we 
would go to worse problems than we now have if we changed. _ 

Mr. Foranp. We may ask for some more answers on this subject 
before the hearing closes. 

Mr. Herlong? 

Mr. Hertone. Mr. Smith, I just happened to think a minute ago 
about the discussion we had at our last meeting about the washer- 
drier, where the drier was taxed and the washer was not, and now 
they have manufactured a washer-drier combination. 

What was the ultimate determination of that question? 

Mr. Swatn. Might I ask Mr. Winkle or someone from the ruling 
section to handle that. 

Mr. Winkie. I think I can take it. 

Mr. Herlong, we have recommended the publication of a ruling 
on this situation. That draft has now been prepared. It is being 
actively considered in the Chief Counsel’s office. They have in- 
formally advised us that they hope to clear it soon, and we think 
that will clear up the state of confusion which was discussed during 
the hearings. 

Mr. Hertone. You are not in a position to state what that ruling 
contemplates ? 

Mr. Winxte. Perhaps one of my assistants here can. 

Mr. Foranp. Identify yourself for the record, please. 

Mr. Fiscuerunp. My name is Bernard H. Fischgrund, Assistant 
Chief, Excise Tax Branch, Tax Rulings Division. 

In this type of situation, Mr. Herlong, the statute imposes a tax on 
driers, not on washers. Since the combination drier and washer has 
come on the market, the Service has taken the position that the sale 
of a washer-drier constitutes the sale of a combination of a taxable 
and nontaxable article, and the tax applies to the sale price of the taxa- 
ble portion, namely, the drier. 

Mr. Hertone. It is up to them—— 

Mr. Fiscuerunp. To make the allocation. 

Mr. Hertone. The manufacturer does that? 

Mr. Fiscuerunp. In most cases the manufacturers already have 
established prices for a washer on the one hand and a drier on the 
other. If you conceivably had a situation where the washer-drier was 
made by a manufacturer who previously had not made either one of 
them separately, then his allocation would be on a cost basis, and 
he would apply the relative taxable and nontaxable cost percentages 
to his sale price. 

Mr. Hertone. Thank you very much. I wascurious. That thought 
came up in connection with something that was said a while ago. 

I want first to ask a couple of questions, Dr. Smith, in connection 
with some of the recommendations which were made at the time you 
were last here. This is just for the purpose of letting the record show 
that there were some suggestions made by the committee which may 
have been constructive. 

I believe the suggestion was made when you were previously here 
that we have permanent annual exemption certificates rather than 
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those issued on a 30-day basis. I understand from what you have 
told us today that the Department followed that recommendation. 

Mr. Soir. That is incorporated in our recommendation back to 
the subcommittee. Yes, Mr. Herlong. 

Mr. Hertone. Also, in connection with the allowance of refund 
or credit for articles purchased on a tax-paid basis but which were 
used for tax-free purposes where the articles were of a fungible char- 
acter and it was not possible to trace the items back to a specific tax 
paid by a manufacturer, I believe you also have followed our sugges- 
tion made on that. 

Mr. Smiru. That is right. 

Mr. Hertone. Now a few specific questions I should like to ask for 
the record. 

A representative of a trucking company testified before the com- 
mittee previously that the Internal Revenue Service had ruled that 
truck-tractors more than 96 inches in width were exempt from the 
tax imposed under section 4061 because they were unsuitable for high- 
ver but pursuant to a ruling low-bed utility trailers are now 
taxed. 

We would like to know for the purpose of the record why the appar- 
ent inconsistency in treatment of these two items. 

Mr. Smrru. I should like to comment in general, and ask Mr. 
Fischgrund to elaborate on it. 

We inquired into the apparent inconsistency. As I understand 
it, it is a matter of fact that the low-bed, more than 96-inch trailers 
are permitted to be used on highways and are, in fact, given special 
permits for carrying very heavy equipment. The other ones do not, 
as a matter of fact, go on the highways and are not used on the high- 
ways. So the distinction simply rests upon the difference in fact as 
to how they are used. 

I would like Mr. Fischgrund to elaborate on that. 

Mr. Fiscuerunp. I think, Mr. Smith pretty well covered the sub- 
ject except to mention the fact that the statute imposes the tax on 
highway type truck tractors. The 96-inch rule with respect to truck 
tractors is one which was developed over the years when it became 
known to the Service that in the majority of the States, a tractor over 
96 inches in width would not be licensed to operate on the highways. 

I might add, Mr. Herlong, that presently we are working with 
the interested industry group on a review of this 96-inch rule to see 
whether it is a valid test. In the case of low-bed trailers, without 
regard to size, as Mr. Smith indicated, since they are designed and 
manufactured for highway transportation we consider them subject 
to the tax. 

Mr. Hertone. But they have to get a special license for each par- 
ticular use of the highways. 

Mr. Fiscucrunp. That is correct. We feel we must decide these 
matters on the basis of the purposes for which an article is manu- 
factured, rather than its end use. 

Mr. Hertone. Thank you very much. 

Another question in connection with a ruling of the Internal 
Revenue Service. Am I correct that organizations such as the YMCA 
are subject to a tax on the use of bowling alleys, even though they 
make no charge for the use of the alleys? 
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Mr. Winkie. That is correct, sir. 

Mr. Hertone. Could you explain to us the background for this 
ruling and the necessity for it? 

Mr. Winx te. I think the necessity for it, Mr. Herlong, stems from 
the law itself, in that the law does not lay down as one of the condi- 
tions of taxability the fact that there is a charge made for the use of 
the bowling alley or the billiard or pool tables. The only exceptions 
to that, as I recall, are billiard or pool tables or bowling alleys in a 
private home, in a hospital, or in military installations. So our posi- 
tion stems from the law itself. 

Mr. Hertone. You mean you do not have any plans or any recom- 
mendations in connection with changing that ? 

Mr. Smiru. No, we have no recommendations for change on that. 

Mr. Hertone. Another question. It was suggested at the hearings 
that the drawback for distilled spirits in the manufacture of medicines 
and pharmaceutical products be tied to the rate on distilled spirits 
in order to avoid the necessity of amending the code each time the 
rate on distilled spirits is changed. 

What is the Treasury’s position on this? 

Mr. Sairn. I would like the full discussion of this to go over until 
we take up the distilled spirits subject. I discussed it with Mr. Avis 
this morning. On the face of it, it looks as though it is purely a 
matter of statutory construction to eliminate the need for cross- 
references in the future; but I suspect there may be something more 
than that, and rather than give a complete and categorical answer, 
I request that that be deferred until you get into it more thoroughly. 

Mr. Hertone. Another question. In connection with the ordinances 
which many municipalities have with respect to tank farms that they 
cannot be located within the city limits—you know the question ; what 
about the transportation tax ? 

Mr. Smiru. Yes. 

Mr. Hertone. Where the transportation is entirely within the lines 
of the refinery itself or the people who operate the tank farm and the 
pipeline. 

I wonder if you care to comment on that. 

Mr. Smirn. We have no recommendation for change in that. The 
question as to where the line is drawn as within a company, how far 
between the refinery and the tank farm, is a matter which would have 
to be settled arbitrarily, and wherever it is settled there will be some 
who are just outside of it and there would be a progressive sense of 
discrimination. 

Mr. Hertone. I understand that a number of the courts have not 
sustained the Revenue Service’s ruling, and they consider it as trans- 
portation within the premises and not subject to tax. Is it correct 
that the courts have made such a ruling as that? 

Mr. Suiru. I will ask Mr. Winkle or Mr. Fischgrund to comment 
on that. 

Mr. Fiscucrunp. It is correct, Mr. Herlong, that several of the 
courts have reached conclusions adverse to the position which the 
Service has taken with regard to the exemption in the statute as to 
what constitutes a movement of oil within the premises of a refinery. 
Tn one case the court concluded that movements up to 2 miles would 
be considered within the premises, whereas in a second case the deci- 
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sion was based on a distance of up to 5 miles. Thus, there appears 
to be no unanimity of opinion in the courts. 

That raises the problem which I believe is inherent in your question, 
that is, what a reasonable rule might be, other than our arbitrarily 
fixing, by ruling or regulation, some distance. 

As Mr. Smith suggests, we are not sure everybody would be happy 
with such a rule. The controversy might never end, depending upon 
whatever rule we might be forced to arbitrarily fix. 

Mr. Hertone. So you have no recommendation with regard to 
this at all ¢ 

Mr. Smirn. No; we have not. 

Mr. Hertone. Mr. Chairman, it is about lunchtime. 

Mr. Foranp. I think this is a good point to stop. You will be back 
tomorrow, Mr. Smith / 

Mr.Smirn. Yes. At 10o’clock, I understand. 

Mr. Foranp. We will be ready to function at 10 o’clock, and Mr. 
Herlong will resume where he left off. The committee stands in recess 
until 10 o’clock tomorrow. 

(Whereupon, at 12: 55 p. m., a recess was taken until 10 a. m. Wednes- 
day, January 11, 1955.) 
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WEDNESDAY, JANUARY 11, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Excise Tax TECHNICAL AND 
ADMINISTRATIVE PROBLEMS OF THE 
ComMitTrer oN Ways AND MEANS, 
Washington, D.C. 

The subcommittee met at 10:10 a. m., pursuant to adjournment, in 
the hearing room of the Committee on Ways and Means, Hon. Aime 
J. Forand (chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will come to order. 

When the committee recessed yesterday, Mr. Herlong was asking 
questions. Mr. Herlong, do you have any further questions ? 

Mr. Herione. Yes, I do, Mr. Chairman. 

Mr. Foranp. Mr. Herlong is recognized. 


STATEMENTS OF HON. DAN THROOP SMITH, SPECIAL ASSISTANT 
TO THE SECRETARY OF THE TREASURY IN CHARGE OF TAX 
POLICY; HON. JUSTIN F. WINKLE, ASSISTANT COMMISSIONER 
OF INTERNAL REVENUE (TECHNICAL); HON. LAURENS WIL- 
LIAMS, ASSISTANT TO THE SECRETARY OF THE TREASURY AND 
HEAD, LEGAL ADVISORY STAFF; AND BERNARD H. FISCHGRUND, 
ASSISTANT CHIEF, EXCISE TAX BRANCH, TAX RULINGS DIVI- 
SION, INTERNAL REVENUE SERVICE—Resumed 


Mr. Hertonc. There are several specific questions that we would 
like to get information on from you, Mr. Smith, for the record. I 
notice in your recommendations that you are going to publish a modi- 
fied version of the ruling that the representatives of the hotel asso- 
ciations referred to in the case of the cabaret tax. Have you come to 
any decision in connection with the cabaret tax as to whether a per- 
formance for profit should properly include a performance rendered 
at cost where the cabaret owner may receive only incidental advan- 
tages from the good will created. In other words, do you think good 
will in this case is really sufficient to make a performance one which 
was for profit ? 

Mr. Smiru. I would like to have Mr. Winkle handle that, if I may. 

Mr. Winxtz. We have given consideration to that, Mr. Herlong, 
and we have concluded, or at least we are not prepared to concede, that 
our position is wrong as a matter of law. We think that in substance, 
the cabaret is in business for profit, that as a part of that business it 
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puts on public performances periodically with a profit motive, and 
we think the mere fact that on occasions they may put on a particular 
performance ostensibly not for profit, although I think that some- 
times becomes a difficult question of fact, does not in and of itself estab- 
lish that the tax does not apply. 

In other words, we think we have to look not at separate individual 
performances but at the entire situation. 

Mr. Smirn. I would like to elaborate a bit on that. I sat on some 
staff discussions on this particular topic and I was impressed by the 
fact that the problem of determining what the costs are against which 
a profit might be calculated is a particularly difficult one in this area 
because the costs are typically on a weekly or monthly basis. If one 
allocates down to a daily basis and has a particular benefit type of 
activity on what is ordinarily an off-day in the week, it might appeat 
that on an average cost caleulation it was conducted ata loss. 

Yet, compared. to what is the typical receipts when open to the 

public on that day, the proceeds might exceed what ordinarily would 
be available. So the determination of fact as to whether there was 
profit or not is an extremely difficult one if that is taken into account 
on a per performance type of analysis. 

Mr. Hertonc. Now, as you are aware, Mr. Smith, « coin amusement 
games are taxed at the rate of $10 per game per year. While slot ma- 
chines are taxed at the rate of $250 each per year. 

Now, I understand the Internal Revenue Service has found it nec- 
essary to tax coin-operated amusement machines as slot machines at 
the rate of $250 a year. In conjunction with the machine’s play a 
prize is given for a specific score. 

What are your views about establishing a third classification to 
take care of a situation such as this? 

Mr. Smirn. Various suggestions have been made with reference to 
the possibility of a third category. Nothing has come to us with suf- 
ficient definiteness to be able to appraise the merits other than in ver y 
abstract terms. Our position is that we conceive there might be some 
advantage or some justification for such a treatment but until there is 
a specific proposal before us for analysis we cannot pass judgmeut 
in the abstract. 

Among the elements that have been suggested in such conversations 
as I have heard would be a limitation on the maximum amount of 
the prize, or perhaps that the prize be in terms of merchandise not 
convertible into cash. But it is very hard to deal with these things 
in generalities. 

Mr. Herionc. Thank you. In connection with life dues member- 
ship, we had a little discussion about that yesterday, but I noted 
from your recommendation that you propose that the annual charge 
not exceed the type of annual membership most closely corresponding 
to life membership. I wondered w hy you did not go one step further 
and give life members the opportunity to pay a single 20-percent tax 
based on the cost of life membership. Is it not true that in the case 
of admissions tax, that the charge is based on the amount paid, even 
if it is a reduced amount ? 

Mr. Smiru. That is correct, sir, so far as the facts are concerned 
in the latter part of your question. I believe, subject to correction, 
that this was at one time in the law and there was objection then 
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from taxpayers to the requirement of paying a substantial tax in a 
lump sum. That was for an indeterminate period of benefit. The 
present treatment of putting on to an annual basis this charge, 
instead of a lump-sum tax basis, was put in to meet the taxpayers 
objections to that earlier system. 

Mr. Hertone. Thank you. Now, in your previous testimony you 
were not favorably inclined toward the idea of exempting construc- 
tion costs on swimming pools from club-dues taxes. Have you 
given this any further consideration ? 

Mr. Smirn. We have given that further consideration. The prob- 
lem that comes there is one of where a line is to be drawn. There 
is a difference between the situations where a property is rented 
and where it is built and owned by the club, where the members 
simply do not have the personal resources to make the capital con- 
tribution and hence make it possible for the club to do its own 
construction. 

The proposed change eliminating the capital contributions would 
in a sense give a more favorable treatment than would be possible 
in those other clubs where the rental payment has to be made on 
an annual basis. It seemed to us that the change would set up a 
new discrimination which would be particularly. onerous on what 
you might call the less affluent clubs and club members. 

Mr. Hertone. Please understand the fact that I am asking these 
questions does not necessarily mean that I am critical of the posi- 
tion that you take, and I am simply trying to get your position for the 
record. 

Mr. Smirn. You would like to get the record clear, I understand. 

Mr. Herione. You will probably want Mr. Delk later on to answer 
this question, and I understand he is going to elaborate in this field 
but I should like to get your views on this question. 

It is generally agreed by both the Treasury and the Internal 
Revenue | Service, and taxpayers as a whole that the present excise 
regulations in all fields are antiquated. I wonder if you will tell 
this subcommittee what is being done presently to modernize these 
regulations, and what future action is contemplated to bring these 
regulations up to date? 

Mr. Smuiru. I think that I will ask to have the factual descrip- 
tion of that carried over until Mr. Delk is here, or perhaps Mr. Winkle 
will handle it now. So far as Treasury policy goes, I will be very 
glad to comment as to our desires on it. 

We are aware of the fact that regulations in many respects—I 
do not like the word “antiquated,” but it might be better if they 
were up to date. We have a very large regulations program which 
has occupied us during the past. year with an appreciable carry- 
over into this year in the income-tax regulations under the Internal 
Revenue Code of 1954. 

We have in the Treasury urged and we will continue to urge all 
possible speed in getting those regulations out. Our staffs are oe- 
cupied as are the Internal Revenue staffs on those matters. I am 
reluctant from the standpoint of the Treasury to say that the revision 
of excise regulation should be given top priority and everything else 
pushed aside, but we are aware of the importance of the problem and 
we have urged, and we will continue from our standpoint to get to it 
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as fast as we can. I do not know whether Mr. Winkle would be pre- 
pared to elaborate on that for a moment. 

Mr. Wrxke. I might supplement what Mr. Smith has said, Mr. 
Herlong. That question was asked during the October hearings, and 
probably falls more within the realm of my jurisdiction, as far as the 
Service is concerned, than it does within Mr. Delk’s. At that time, 
[ indicated that our problem was simply this: 

The enactinent of the 1954 code did impose a tremendous burden on 
us in terms of getting out completely new regulations in all tax areas. 
We set the projects up on a priority basis, attempting to give first 
attention to those areas of the new code where there were changes in 
substance made. That was particularly true in those areas where there 
was a pretty widespread impact on both individual and business tax- 
payers. Those areas, for the most part, were in the income-tax field. 

There were few, if any, substantive changes made by the 1954 code 
in the excise tax provisions. The changes that were made consisted 
largely of rearrangements and renumbering of sections and so forth. 
So as a consequence, as I testified at that time, the excise tax regula- 
tions were then, and are now, pretty far down on the list from a 
priority standpoint. 

The standards that have been established for the new regulations 
under the 1954 code are quite high. They contemplate that the regula- 
tions that are issued should get away from as much so-called gobble- 
degook as possible, that they should be technically accurate and under- 
standable, and as complete and fully informative as it is possible to 
make them. That means, of course, that we have the job of going back 
and picking up amendments to the old regulations as well as published 
and significent unpublished rulings and analyzing them in the light of 
the new code. 

We are trying very hard to get all of the regulations out but, for 
the reasons I have indicated, the excise tax regulations admittedly 
are far down on the list. 

Now, Mr. Williams, who is in charge of the regulations program at 
the Treasury level, has indicated that within the next few weeks he 
wants to set up a meeting for purposes of reappraising and taking 
stock of the entire regulations picture. At that time conceivably there 
might be some change in the present status of the excise-tax regula- 
tions, but at this point I am afraid that I can tell you only what I 
told you the last time I testified on the subject. 

Mr. Hertone. Thank you very much. Mr. Chairman, that con- 
cludes my questioning. 

Mr. Krocn. Mr. Chairman, I have a question. 

Dr. Smith, on page 4 of your report, you make reference to sug- 
gesting that the tax on the transfer of stock be 5 cents on $100 of actual 
value or major fraction thereof. You have indicated that it would en- 
tail no loss of revenue. Would you be good enough to tell me what 
is the present yield on the present transfer tax? 

Mr. Smirn. The current estimate for the current fiscal year is $110 
million for both the issuance and the stock transfer. The figures are 
not broken down as between the issuance and the transfer. 


: Mr. Kerocu. Well, do you have an estimate for your proposed 5-cent 
rate ¢ 


Mr. Smirn. The estimate as I indicated I think in answer to the 
chairman’s question yesterday was that a 4-cent rate based upon the 
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prices of November would approximate this same amount. A 5-cent 
rate if the November prices were to be continued, would be somewhat 
above that, of the order of 10 or 15 percent above. 

Mr. Kerocu. You said, “10 or 15 percent” and what is the basis? 
How much would it be in dollars? 

Mr. Smirn. Well, it would be against the $110 million. But that is 
based upon the November price level. If that had been in effect for 
the entire year, and you will recall that November was at the end of 
a period of fairly steady rising prices through the year, the yield of 
the 5-cent tax would be approximately the same as nearly as we can 
calculate it. That is the same as the figure estimated for current 
receipts on the current basis. 

Mr. Kxroeu. I am leading up to this conclusion, Doctor: If it is to 
be assumed that your poupetnial 5 cents might conceivably result in 
an increase of revenue, would that not give you the basis for applying 
what you concede to be an equitable principle with respect to the odd- 
lot transactions? 

Mr. Smiru. We do not believe that it properly can be considered as 
leading to a continuing increase of revenue, because again as I indi- 
cated yesterday, the yield will become dependent upon the level of 
stock-market prices. 

Mr. Keocu. Is not that always the case? When we establish rates 
of taxes, obviously the yield is affected by the national income in some 
instances, and whatever the tax is levied on. 

Mr. Situ. But that is a new element in the stock transfer tax, be- 
cause up until now the stock transfer tax has not been related in any 
way to stock-market prices. It has merely been related to stock- 
market activity. If this recommendation were adopted, it would be 
related both to activity and to prices and only if one assumes that the 
level of stock-market prices on an average basis in the future will be 
higher than the average for last year, would there be any basis for 
assuming a net increase in revenue here, and that is not an estimate 
that we would be willing to support. 

Mr. Kroeu. Then am I to assume from what you have just said that 
those people who are interested in securities might expect that the pro- 
= of the Treasury Department will be to impose a transfer tax 

ased on actual value during a period of relatively high prices, but 
that if those prices should go down perhaps the Treasury Department 
might shift its position ? 

Mr. Smirn. We would not shift our position because we think that 
this is a desirable reform in the tax system, to get away from the 
peculiar effects as I described them yesterday of basing the tax as we 
now do upon par value which is so subject to variation. 

Mr. Keoeu. So that if you are now recommending the adoption of a 
fixed standard upon which to impose the tax, the recommendation is 
that it be at a 5-cent rate on actual value. I am just trying to help 
you out actually, in hoping that I can suggest a way that you might 
apply that which you concede to be an equitable principle. That is the 
elimination of the double tax on the odd-lot transactions. I just 
wanted to be sure that you had that in mind. 

Mr. Smiru. We did not feel that the 5-cent proposal was something 
that we could count on as being a net increase in revenue. That was 
our best approximation. 
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Mr. Kron. You did not expect it would result in a loss; did you? 

Mr. Sarrn. No; we did not expect so, although we recognized that 
if there were to be a very substantial reduction, this along: with other 
ad valorem taxes would be affected by that. 

Mr. Krocu. I do not want to bore you too much with the odd-lot 
transaction but I wanted to be sure that you have some idea. I would 
hike to work out some adjustment in what I consider to be an inequita- 
ble tax falling upon a group less able to sustain it. I would like to 
go off that subject and go on to this business of the competitive ad- 
vantage that results between a manufacturer who sells either through 
a subsidiary company or independent marketing and those who sell 
directly. I wonder if I could ask you to explain the effect of that 
proposal that you have made on page 50 addressed to section 4216 (b). 

Mr. Smriru. Would it be appropriate for me to give a little back- 
ground for this, or would you prefer a very specific answer? This isa 
topic, or this recommendation came out of a very extensive staff con- 
sideration, and very extensive consideration by Mr. Williams and my- 
self of the whole area. I would like, if I might, to take 2 or 3 minutes 
to sketch in the background of our consideration on this topic. 

Mr. Krocn. I think that would be beneficial. I may have to be im- 
polite enough to leave while you are doing it, however, to attend 
another hearing, but I will be back. 

Mr. Surri. I think I can do this in a couple of minutes. I did not 
mean to start in on a long dissertation on the subject. 

As various proposals were made to the committee by the public 
witnesses and as indicated by questions by various members of the 
committee in the earlier hearings on this, the problem of the determina- 
tion of the best base for the manufacturers excise tax is a very difficult 
one. 

At the present time, and on a longstanding basis, the price actually 
charged, which gives certainty, is the figure that is used. I believe 
there are two exc -eptions in the present law. If the manufacturer sells 
to the final consumer, provision is made for cutting back to what 
would be a price which he would charge if he put it in the ordinary 
channels of distribution. That is a downward adjustment in price 
The other place in which adjustments are made is in the situ: ition 
where a manufacturer sells to a controlled or wholly owned sales 
subsidiary. There is room there for very real abuse, especially abuse to 
the disadvantage of small companies because the large company can 
afford to go thr ough the legal process and fees and w hat not of setting 
up a separate corporation, whereas a small company is not ina position 
to do that. 

It is because of that last situation that we are recommending to you 
that the law be changed to give the Internal Revenue Service author- 
ity to treat a sale toa sales | subsidiary as presumptively not made at 
arm’s length. Under the present los adjustments are permitted 
where a sale is not at arm’s length, and ‘where it is not a fair market 
value, or where it is not a fair market price. The Internal Revenue 
Service has frequently asserted that the sale to the subsidiary is not 
at arm’s length and hence if not at a fair market price an adjust- 
ment can be made. But there is no statutory authority for that and 
they are perhaps on somewhat doubtful ground. 

It is for that reason that we would like to have their position rein- 
forced so that they can make the upward adjustments in prices, which 
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seem to be called for in many instances to prevent the company which 
is in a position to set up its sales subsidiary from getting a competitive 
advantage. 

Now, there are other things that we considered and other proposals 
_ been made that I will go into if you would like, but that is the 

background on this specific ‘proposal. 

Mr. Krocu. The concern that I have, and I state this concern for 
the record, and I do not know that you need answer it, is this: I 
wonder whether the creation of that presumption that the sale is 
not at arm’s length when it is made in the case of a controlled selling 
subsidiary will do very much to clarify the situation of those manu- 
facturers who sell directly. 

I understand, or my impression is that it is the uncertainty as to 
what will be established as the fair market price on which the manu- 
facturers’ tax would be imposed in the case of those manufacturers 
selling directly that caused them to have some apprehension during 
that period. 

Mr. Suirn. It was our feeling that on balance this was the step 
which should be taken. Another one which might be taken along 
this same line which we would have no objection to, although we do 
not urge it because we do not feel that it would be necessary, would 
he to provide in the law that the sale price of the sales subsidiary 
would be treated as the price of the manufacturer. In other words, 
this is in nonlegal terms, lumping together the manufacturer and 
the sales subsidiary as though it were a single entity. It would be 
using as a base for the calculation of the tax, the price charged by 
the sales subsidiary. 

Mr. Krocu. The effect of that would be to convert the manufac- 
turers’ excise tax into a sales tax; would it not ? 

Mr. Smiru. No; I don’t think so. I don’t believe that would be so. 
| would not so consider it. Sales tax is usually used to apply, I believe, 
only to a retail sort of tax, and this would still be a tax at the level 
before it is even sold to the distributor or the wholesaler. 

Mr. Krocn. Well, I suppose this proposal would tend to clarify 
the situation where you seek to base the tax on a higher price than 
is charged ¢ 

Mr. Suirnu. That is the purpose. 

Mr. Kroen. But in the case of a manufacturer who sells directly 
to the retailer, your job is to cut down, isn’t that right 

Mr. Surriz. That is right. 

Mr. Kroes. So that apparently you have not come to any definitive 
position with respect to that operation because you are then using 
a lower base for the computation of the tax, and thus possibly ad- 
versely affecting the revenues which run counter to the long-estab- 
lished policy of the Department ? 

Mr. SmirH. There is more to it than that, Mr. Keogh, so far as the 
downward adjustment when the sale is made to the retail company. 
As you recall, proposals were made by various public witnesses that 
there be a downward adjustment not only when sold to a retailer, 
but when sold outside the normal channels of distribution. That 
question was asked in the earlier hearings, and I indicated at that 
time my own observations on what had been the result under the 
Canadian experience, where there is a very broad authority to adjust 
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prices downward. Within a week or two of the time I appeared be- 
fore your committee I had a formal call from an official Gewenaietnt 
commission from Canada, which was down here inquiring about our 
experience, and the commission was appointed because of the dis- 
satisfaction which has developed there under their experience. 

That fact reaffirms me in my belief that if we were to provide in the 
law for adjustments upward and downward by administrative action 
and decision, we would be embarking upon what would be very 
likely to turn out to be a morass of discretion and judgment and con- 
flicting opinions and litigation and general difficulty. 

Mr. Kroex. Which would probably be summed up by saying that 
it would be a kind of administrative legislating, would it not? 

Mr. Surru. It would simply be that. 

Mr. Keocu. And the one thing we always want to try to avoid is 
delegating the legislative powers to the administrative side of Govern- 
ment. 

My recollection is that the outstanding example that was used in 
the hearings in October was the fishing equipment, wasn’t that used ? 
Tt was the reels, and we had the exhibit of those. I am concerned, 
because the manufacture of that type of fishing equipment is an im- 
portant industry in one part of New York State, and I am sure that 
those people who are affected by this subject matter will take some 
heart, or at least I hope they will, from the realization that you are 
conscious that they have some problems. 

Mr. Smirx. This is a choice between going from a problem that we 
know which is manageable to a problem which we suspect to be much 
larger and not manageable. 

Mr. Keoeu. Thank you very much, Mr. Chairman. 

Mr. Foranp. Dr. Smith, I have here a pretty long question, and in 
fact some of my questions may be long, and I trust you will bear with 
me. As usual, will you give me the benefit of your understanding 
of my question ? 

You will recall that a great part of the testimony of many of the 
witnesses was devoted to the problem of determining the level at 
which the manufacturers tax should be imposed. For example, wit- 
nesses proposed that the manufacturers excise tax be imposed at the 
first level of distribution, the normal level of distribution, the whole- 
sale level. 

In examining the joint proposals submitted in your report to the 
subcommittee, I note the discussion of this enormous problem has 
been confined to a single paragraph, and that your recommendation 
embodied no more than a mere proposal that the statute incorporate 
a presumption that a sale toa ding subsidiary is not at arms’ length. 
That is on the same subject matter that Mr. Keogh asked you about. 

Surely this problem is deserving of more extensive consideration. 
Now, I would like for you to discuss here and now the background of 
the manufacturers price problem, and the various alternatives look- 
ing toward the problem, and solution and mitigation of it, and I would 
like particularly to have your views concerning the American Bar 
Association proposal on this point. I think that is found on page 222 
of the hearings. 

Mr. Smrrn. Yes; I am familiar with that. The answer to your 
question, Mr. Forand, will be a long one, as your question was a long 
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one. It calls really for an amplification of what I just gave to Mr. 
Keogh in answer to his question. Perhaps I should approach it more 
systematically. : 

Mr. Foranp. That is why I brought it up immediately following 
his question. 

Mr. SmirH. The fact that only one recommendation was included, 
I hope, is not an indication of the fact that we glossed over the sub- 
ject or dealt with it perfunctorily in any manner whatsoever. The 
staff has done some splendid work on this, as on other subjects. I 
think we could provide for your report of your committee if you 
would like, an analysis of suggestions and alternatives on this. Since 
after all of our consideration of the subject we felt that only one rec- 
ommendation was in order, because going further would get us into 
larger problems, we did not include in this staff report to your sub- 
committee the full analysis. I shall attempt to sketch that in now, 
which, I understand, is what you are asking me to do. 

There are, of course, many levels at which a sale can be made by a 
manufacturer. The most obvious ones would be, I suppose, sale to 
another manufacturer, or a sale to a selling subsidiary, or a sale to a 
large-scale distributor, who in turn sells to wholesalers, who in turn 
sell on to retailers. Or perhaps it would be directly from the manu- 
facturer to a wholesaler who in turn sells to a retailer. 

Or there might be a case of a manufacturer selling direct to a 
retailer, and lastly in some instances, a sale directly to the consumer. 

As I indicated in the earlier testimony before this committee, we 
are impressed by the importance of certainty, in some sort of an 
objective rule. I might even pick up Mr. Keogh’s comment on my 
answer to the question there, and he used the phrase, I think, “dele- 
gating legislative authority.” I am not sure that I am paraphrasing 
that rightly, but it was delegation to an administrative agency if 
vast discretion was left to determine what would have been the appro- 
priate price in all areas. 

To change the base of the tax, which goes somewhat beyond technical 
and administrative considerations, but merely to get all possibilities 
in here which you asked for, if the base of all of the excise taxes were 
changed to a retail level, there would of course be certainty. It is 
known what a retail sale is, and there is a specific price. A few of 
the taxes, you will recall, are retail taxes. There is the jewelry tax 
and the furs tax. But a change of that sort makes a great many mer- 
chants subject to collection and payment of the tax who are not now 
subject to that. 

From an administrative standpoint, it is a harassment of the tax- 
payer, and that would be bad. 

Another possible change which we gave some consideration to was 
imposing the tax base at the wholesale level. That is the last sale to 
the retailer. That, too, would impose a tax on many business concerns 
that are not now subject to the tax, and it would be a considerably 
more complex situation than we now have, although it would be some- 
what less complex than having the tax imposed on a retail basis alone. 

Again, it gives an objective test, let us say, as compared to the 
problems that arise if one uses the normal method of distribution, 
because there is a question of what is “normal.” It varies from region 


to region in the country as to what is the normal pattern of dis- 
tribution. 























112. EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 





























Another suggestion that might be made would be to impose the 
tax on fabrication costs alone. Now, that would reduce the base very 
substantially from what it now is, because it would mean that you 
would consider only the manufacturing costs, cutting out even the 
selling costs of the manufacturing company. That would involve 
difficult problems of allocation of costs within a company, what the 
tabrication cost is, and how you allocate the general overhead within 
a company as between the factory activities and the design activities 
and the marketing activities. That would get us into the problems 
of administrative judgment and discretion and controversy. But 
that is also a possibility. 

It would, however, reduce the base as I have already indicated, and 
hence involve a very substantial revenue loss. To maintain the revenue 
would call for an increase in the rates to get the same dollar tax 
amount, and the dollar tax burden on a given volume of business. 

Mr. Foranp. Do you have any estimate of the loss there ? 

Mr. Smirxn. No; we have not. From a policy standpoint of the 
Treasury, we rejected it on the grounds of the amount of controversy 
that it would lead to, and the amount of uncertainty that would come 
into the law in connection with the allocation of costs. 

Mr. Foranp. That was the reason for the rejection rather than the 
revenue loss in this instance ¢ 

Mr. Suirn. That is right. So much for what I might call very 
general background. 

Now, in approaching the suggestions of the bar association, it 
has been proposed that the tax be based upon the sale at the normal 
level of distribution. I have already alluded to that in my earlier 
comments. It sometimes has been proposed that the tax be based on 
the first level of distribution or that there now be extended into the 
law a downward adjustment when a sale is made to a retailer by : 
manufacturer, comparable to the downward adjustment that is made 
when the sale is made to the ultimate consumer. 

On all of those, we get into matters of judgment, situations where 
equally intelligent and equally well informed and it goes without 
saying equally honest people can have profound differences of opin- 
ion in the exercise of their judgment on this. 

This is a problem that in countries that have attempted to get at 
this. In one country that uses a method of this sort, there is a tradi- 
tion of administrative action without much basis of appeal, I think 
contrary to the traditions which we have here, and which I trust 
we will continue to have here in our whole government public relation- 
ships. 

Because of the honest differences of opinion which can occur as 
to what is a noxymal level of distribution, we feel that to go into 
this area as has been recommended would lead us into more problems 
than we now have, more controvery and more litigation, and a less 
satisfactory general result in that we would be sacrificing certainty 
for uncertainty in the tax laws. 

The same applies in connection with the adoption of the first level 
of distribution. Again, what is the first level of distribution? What 
is the classification of industry, [ should say first. There are differ- 
ent products that are sold through different channels. Different prod- 
ucts are manufactured by the same company, and may be sold through 
different channels, and certain ones are sold to wholesalers who in 
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turn sell to retailers, and others are sold to distributors, who in 
turn sell to wholesalers, who in turn sell to retailers: in one section 
of the country there may be direct sales to retailers, and in other 
sections of the country based upon the volume of business sales to 
distributors who in turn sell to wholesalers. The drawing of the 
dividing lines would also be a difficult problem on this. 

I turn now to the question of the upward adjustments, and those 
concern us particularly because the failure to have upward adjust- 
ments imposes a discriminatory burden upon the relatively small 
company that we are especially concerned with. It is for that reason 
that we make the recommendations we do in connection with the 
sales affiliates. 

The other possibility that we considered on which we have no recom- 
mendation, but we have no objection to if the evidence came in more 
strongly than it has that a change should be made, has to do with 
sales of private brands. A problem arises where a distributor or a 
retailer takes all or substantially all of the output of a company. 
There is no intercorporate relationship comparable to what exists 
where there is a sales affiliate. This is an arms-length transaction, 
but nonetheless the relations may be such that the costs to the manu- 
facturer, since all of the product goes to a single distr ibutor, may be 
less in that the manufacturer does not have to ¢ arry certain of the 
selling expenses that ordinarily go into the business. 

We did consider the possibility of making a recommendation to the 
effect that where all or substantially all of the product is sold to a 
single purchaser, the tax base in some way be shifted to the sales price 
of that purchaser. 

The evidence we received in the Treasury, and the evidence pre- 
sented to us did not indicate that that was a significant basis of dis- 
crimination. Therefore, we have no recommendation on it. We are 
glad to call it, as I now do, to the attention of the committee and here 
on the record for public attention, in case those affected in this area 
night want to come in and make suggestions. 

I believe this summarizes the general consideration in this area. 

Mr. Foranp. I think that your explanation is of great value to all 
of us, and it will save the members of the committee from asking a 
lot of questions. 

Mr. Mason. Mr. Chairman, I have fallen off the wagon. I am lost. 
I want to try and clarify this complicated thing in my own mind, and 
I have jotted down a few notes as all of this discussion went on. 

Is this the situation that we are trying to arrive at some answer for / 
The base of the manufacturers excise tax is the subject we are trying 
todiseuss. The price to the retailer, should that be the base, or should 
the price be the sale to the subsidiary, and so on. 

You have said that you have given very extensive consideration to 
this subject, and after that very extensive consideration, you have 
summed it up in this one paragraph, and in this paragraph you = 
in substance, as I get it, that so far you have presumed or you have had 
the presumption that the sales to a subsidiary are not at arms-length 
and therefore it should not be considered at arms-length. All you 
are asking for here is that we give you some legislation to base that 
presumption on so that it will not be just your pure presumption, but 
there will be legislation on which to base it. Is that right? 

Mr. Suri. That is exactly right, Mr. Mason. 
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Mr. Mason. Well, I was hoping that what I got out of all of this 
extensive discussion was a correct picture. 

Mr. Smirn. The rest was background as to why we had not made 
other suggestions. 

Mr. Mason. I now understand. Thank you, Mr. Chairman. 

Mr. Foranp. As usual, Mr. Mason, you can boil it down to just a 
few words, and say the same thing. 

Now, Dr. Smith, you remember during the previous part of these 
hearings my interest in the exemption for religious schools under the 
manufacturers excise taxes. At that time I asked you to give serious 
and detailed consideration to the possibility of granting parochial 
schools the same exemption under the manufacturers excise tax as is 
presently accorded to public schools as local governmental units. Do 
you have a detailed report on that for me? 

Mr. Smiru. I have a definite statement on it, I think: as to how 
much detail it goes into, I am not sure. 

It is our feeling, Mr. Chaivman, that an extension of exemption 
into the tax-exempt area, into purchases by tax-exempt organiza 
tions, would open up a whole new area of exemptions that would lead 
to understandable and justifiable feelings of discrimination if certain 
tax-exempt organizations are given the exemption, and others are not. 

In substance, we are opposed to the extension of exemptions in that 
area, because we feel it would be a progressive series of exemptions, 
ultimately reaching the pomt where there would be feelings of dis- 
crimination between taisable and tax-exempt organizations. 

The particular example you give is not one where there would be 
competition between taxable and tax-exempt organizations, but once 
having taken the step into exemption for some tax-exempt organiza- 
tions, and I am recapitulating now, it is our feeling that that would 
be a progressive extension of the exemptions which ultimately would 
have an appreciable revenue cost, and in turn lead to discriminations 
between taxable and tax-exempt organizations. 

Mr. Foranp. Under the present circumstances, particularly, you 
and I and I suppose everybody else realizes the difficulties that we 
are having in establishing a sufficient number of schools to take care 
of the education of the children of this country. We realize, also, 
that the parochial schools are taking a tremendous load off the backs 
of the taxpayers because if these parochial schools were not available, 
then we would have to have more public schools. The people whose 
children attend these parochial schools and other members of the 
churches who conduct them contribute not only their fair share to 
the maintenance of public schools but in addition support these 
parochial schools. 

Do you not think, then, that it would be in the best interests of this 
country, at this time, to at least give the same tax exemptions of paro 
chial schools that we are giving to the public schools, even though 
as you say, it might mean some discrimination? I don’t know just 
what the discrimination would be, and what organizations are in 
that same classification. The parochial schools are in a class in the 
educational field, the very same as the public schools are. 

Mr. Smirn. I suggest, in my answer, Mr. Forand, that I did not 
believe there would be a discrimination in this particular limited 
exemption. I referred to the discrimination that would arise if hav 

ng adopted this exemption for one very limited category of tax 
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exempt organizations, that were taken as a basis, as it seems to me 
very likely it would be taken as a basis, for further extension to 
other tax- -exempt organizations up to the point where there woul 
be discrimination as between taxable and tax- -exempt organizations. 

Now, on the problem of the merits of this particular situation, I a 
fully aware of the relief of the burden, even in my own community 
| observed that in the last few years where a paroc hial school has bee! 
established. there is certain relief on the general! school budget, and s 
| can fully share the sentiments and the worthiness of the objective « 
general objective 

But this 1s one of a great many things that come up where tax ex 
emption is posed as a way to carry out or further a general social poli 
which 1s deemed desirable. It has been our observation as I am sure 

has been of the committee's, that once an exemption is on the book 

becomes a progressive and cumulative succession of exemptions 
The action that is taken, logical on a particular set of circumstances, b 
analogy creates somewhat similar arguments for somewhat similar 
exemptions and a succession of extensions From the standpomt o 
the Department, we feel that exemptions should not be extended in th 
irea, regardiess of. if you like, the ultimate social worthiness. We fee 
that action should be taken on a more direct basis than tax exemptio: 

Mr. Foranp. Well, the point I am trying to make, and I think 
have made it clear. is that | know of no other organization that coul 
come anywhere near being in the same position as the parochial sehnoo!) 
When I refer to parochial schools, | am not just dealing with th: 
C‘atholie sehools. ‘The Protestants have them, Jewish people hav 
them. I don’t know of any other set of facts that could be presente 
for any particular group that would be comparable to that which 
the education of our children. 1 beleve that the fear that other 
ganizations of one type or another might seek exemption should: ne 
Stand in the way vecause we ought to consider these matters one cas 

a time If there should be others who can make out a good cas 
then we could also take care of them. 

i cannot entertain the same fear that the Vepartiment seems to el 
ertain that because we might do this 1a very worthy 
going to say, “Well, we are just not going 

) be pressured.” 

I have stood pressure foi quite a hulhber OF years ho | have bee 

public life since 192%. and I assure vou that auring that perioa 
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Mr. Mason. Well, I was hoping that what I got out of all of this 
extensive discussion was a correct picture. 

Mr. Smirn. The rest was background as to why we had not made 
other suggestions. 

Mr. Mason. I now understand. Thank you, Mr. Chairman. 

Mr. Foranp. As usual, Mr. Mason, you can boil it down to just a 
few words, and say the same thing. 

Now, Dr. Smith, you remember during the previous part of these 
hearings my interest in the exemption for religious schools under the 
manufacturers excise taxes. At that time I asked you to give serious 
and detailed consideration to the possibility of granting parochial 
schools the same exemption under the manufacturers excise tax as is 
presently accorded to public schools as local governmental units. Do 
you have a detailed report on that for me? 

Mr. Smiru. I have a definite statement on it, I think; as to how 
much detail it goes into, I am not sure. 

It is our feeling, Mr. Chairman, that an extension of exemption 
into the tax-exempt area, into purchases by tax-exempt organiza- 
tions, would open up a whole new area of exemptions that would lead 
to understandable and justifiable feelings of discrimination if certain 
tax-exempt organizations are given the exemption, and others are not. 

In substance, we are opposed to the extension of exemptions in that 
area, because we feel it would be a progressive series of exemptions, 
ultimately reaching the point where there would be feelings of dis- 
crimination between taxable and tax-exempt organizations. 

The particular example you give is not one where there would be 
competition between taxable and tax-exempt organizations, but once 
having taken the step into exemption for some tax-exempt organiza- 
tions, and I am recapitulating now, it is our feeling that that would 
be a progressive extension of the exemptions which ultimately would 
have an appreciable revenue cost, and in turn lead to discriminations 
between taxable and tax-exempt organizations. 

Mr. Foranp. Under the present circumstances, particularly, you 
and I and I suppose everybody else realizes the difficulties that we 
are having in establishing a sufficient number of schools to take care 
of the education of the children of this country. We realize, also, 
that the parochial schools are taking a tremendous load off the backs 
of the taxpayers because if these parochial schools were not available, 
then we would have to have more public schools. The people whose 
children attend these parochial schools and other members of the 
churches who conduct them contribute not only their fair share to 
the maintenance of public schools but in addition support these 
parochial schools. 

Do you not think, then, that it would be in the best interests of this 
country, at this time, to at least give the same tax exemptions of paro- 
chial schools that we are giving to the public schools, even though 
as you say, it might mean some discrimination? I don’t know just 
what the discrimination would be, and what organizations are in 
that same classification. The parochial schools are in a class in the 
educational field, the very same as the public schools are. 

Mr. Smirn. I suggest, in my answer, Mr. Forand, that I did not 
believe there would be a discrimination in this particular limited 
exemption. I referred to the discrimination that would arise if hav- 
ing adopted this exemption for one very limited category of tax- 
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exempt organizations, that were taken as a basis, as it seems to me 
very likely it would be taken as a basis, for further extension to 
other tax-exempt organizations up to the point where there would 
be discrimination as between taxable and tax-exempt organizations. 

Now, on the problem of the merits of this particular situation, I am 
fully aware of the relief of the burden, even in my own community. 
I observed that in the last few years where a parochial school has been 
established, there is certain relief on the general school budget, and so 
I can fully share the sentiments and the worthiness of the objective or 
general oldective: 

But this is one of a great many things that come up where tax ex- 
emption is posed as a way to carry out or further a general social policy 
which is deemed desirable. It has been our observation as I am sure 
it has been of the committee’s, that once an exemption is on the books, 
it becomes a progressive and cumulative succession of exemptions. 
The action that is taken, logical on a particular set of circumstances, by 
analogy creates somewhat similar arguments for somewhat similar 
exemptions and a succession of extensions. From the standpoint of 
the Department, we feel that exemptions should not be extended in this 
area, regardless of, if you like, the ultimate social worthiness. We feel 
that action should be taken on a more direct basis than tax exemption. 

Mr. Foranp. Well, the point I am trying to make, and I think I 
have made it clear, is that I know of no other organization that could 
come anywhere near being in the same position as the parochial schools. 
When I refer to parochial schools, 1 am not just dealing with the 
Catholic schools. The Protestants have them, Jewish people have 
them. I don’t know of any other set of facts that could be presented 
for any particular group that would be comparable to that which is 
the education of our children. I believe that the fear that other or- 
ganizations of one type or another might seek exemption should not 
stand in the way because we ought to consider these matters one case 
at atime. If there should be others who can make out a good case, 
then we could also take care of them. 

I cannot entertain the same fear that the Department seems to en- 
tertain that because we might do this in a very worthy case, we are 
going to say, “Well, we are just not going to do it because we are going 
to be pressured.” 

I have stood pressure for quite a number of years now. I have been 
in public life since 1922, and I assure you that during that period I 
have had all kinds of pressures put on me. But if I think that some- 
thing is right, I am going to do it regardless of the pressure and if 
something is wrong, I am going to stand in opposition to it. 

Here I think that we have what I consider to be a very, very meri- 
torious type of case. I am very much surprised at the attitude that 
is being taken in this matter. 

T said a few moments ago that the people whose children attend these 
parochial schools are carrying a double burden. They are paying 
their fair share of maintaining the public-school system and, in addi- 
tion to that are supporting their own schools. 

Now, I think there is discrimination there; let me cite but one 
example. I live out here in Kensington. When I moved into Ken- 
sington, in 1948, the church to which I belong, Holy Redeemer, was 
only a very small church, we had about 200 families in the parish. 
But as a result of all of the housing developments in the area, and you 
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know the Montgomery County public-school tax is a tremendous tax 

right now—that little parish has grown very rapidly to the point that 
we now have our own parochial school where over 1 000 children are 
being educated, relieving Montgomery County of the cost of educating 
those thousand or more children. 

Now, I think it is only fair that in a case of this sort, and I cite that 
merely as an example, that should be taken into consideration, and at 
least we should render that amount of help that the small amount of 
tax exemption involved here would bring about. 

I hope that by the time this committee reports to the full committee 
and whatever bill might come out of this gets into the works, that the 
Treasury might reconsider its position and probably come along 
with it. That is probably a forlorn hope. 

Mr. Smrrn. We shall continue to consider our position, Mr. Chair- 
man, I assure you. 

Mr. Foranp. Now, Dr. Smith, I previously asked you whether you 
had given any ‘consideration to the possibility of taxing gas incinera- 
tor-type g garbage-disposal units and place them on an equal basis with 
electric garbage- disposal units. Do you think this will be desirable 
from the standpoint of preventing competitive discrimination ? 

Mr. SmirH. We have no recommendations for imposing additional 
taxes at this time, Mr. Chairman. It is a fact that these two products 
are substantially competitive with each other. 

We have not heard protests of the sort suggesting an extension of 
taxes is in order—if the committee chose to extend the tax on the evi- 
dence presented it, I am sure the Treasury would have no objection. 

Mr. Foran. This is a case of discrimination. It is either a case 
where we should impose the tax on the gas incinerator type or remove 
the tax on the electrical garbage-disposal unit if we are going to be 
fair. 

How much would be involved in a loss if we should remove the tax 
on the electric garbage disposal unit ? 

Mr. Smiru. Those are merged together in connection with a variety 
of other appliances so that we have not be able to get any dollar figure 
on that. 

Mr. Foranp. Is there any way we can get it for the record ? 

Mr. Sarru. We will dig into such industry figures, it will not be a 
very solid estimate, but we will get something that will give an order 
of magnitude, an indication of it. 

Mr. Foranp. Will you do that and we will put it in the record. 

Mr. Sarru. Yes, sir. 

(The material referred to is as follows :) 

It is estimated that exempting electric garbage disposal units from tax would 
reduce revenues by $1.5 million. 

Mr. Foranp. I wonder what your views are—and when I say you, 
I am asking for the Treasury’s position; I do not want you to take 
any of these things personally—I wonder what your views are as to 
extending the tax on radio and television parts to transistors in order 
to pr event discrimination against radio and television companies. 
I believe you indicated that there was discriminatory treatment which 
existed in not taxing items of this type in your last appearance here be- 
fore this committee. 

You did not, however, indicate your views on whether the Treasury 
favors extending the tax to covering items of this type. 
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Mr. Smrrnu. My answer in general is the same as it was to the pre- 
ceding question, in that we do not recommend any extension, but we 
would not object to an extension. 

I do have additional light, however, to throw on this, rather more 
than I had on the previous question, and a good deal more than I had 
when this same question was asked earlier. 

It has been pointed out in discussions I have had since that time 
that transistors are typically sold to be incorporated in other products. 
They in effect are taxed as part of the complete product. 

Furthermore, the peculiar characteristic of a transistor as compared 
with a tube is that it has an indefinite life rather than a limited life. 
Therefore, there is not the business in replacement parts that exists in 
the case of tubes. 

In-a discussion with a rather large group of people from the elec 
tronics industry who engage in various aspects of it, I specifically 
raised this question with them. IT was given the answer I have just 
given you. In spite of the fact that some of those people, I believe, 
manufacture tubes and do not manufacture transistors, they did not 

feel there was any significant discrimination. 

In other words, I am modifying my earlier statement to the com- 
mittee on the basis of this additional information. 

Mr. Foranp. The same argument applies to tires that are attached 
to automobiles or tubes that go into them / 

Mr. Siru. Yes. 

Mr. Mason. Will the chairman yield there / 

Mr. Foranp. Mr. Mason. 

Mr. Mason. As I gather, Mr. Smith, the Treasury would have no 
objection whatever if this committee or the full committee would decide 
to levy additional taxes in order to remove the discrimination between 
competitors. That, of course, I am in full agreement with, especially 
on the large taxpayers like co-ops and mutual savings banks and all 
of that. 

It is exactly the same principle. But the Treasury is not ready at 
this present time to advocate all these new taxes that some of us would 
like to see to remove all this discrimination. 

That is about the situation. 

Mr. Smiru. Again you have summed up my statement very well. 

Mr. Mason. I had to bring that in, Mr. Chairman, on account of my 
interest in removing discrimination in taxes between business com 
petitors. 

Mr. Foranp. Mr. Harrison. 

Mr. Harrison. Do I understand the Treasury recommends a tax on 
mutual savings banks? 

Mr. Smiru. No, there has been no recommendation whatever in 
that connection. 

Mr. Harrison. I gathered there had not. 

Mr. Krocu. On that point, there are provisions in the internal 
revenue law for taxing that type of institution. 

Mr. Smiru. That is right. My answer to Mr. Harrison’s question 
should be that we have not recommended any change in existine law. 

Mr. Harrison. I gathered from Mr. Mason the inference that 
they had. 

Mr. Foranpv. Dr. Smith, in your last appearance I asked whether 
a problem existed where a registered manufacturer or dealer who has 
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a tax-free purchase subsequently sells the article for a purpose for 
which a tax must be paid. In this case it was stated that he is currently 
taxed at the price at which he sells it. 

As I understand, in the exemption study you have presented to us, 
you are suggesting in this case that the tax be based on the purchase 
price of the manufacture or the sales price of the original manufac- 
ture; that you are going along with the suggestion that I have pre- 
viously made; is that correct ? 

Mr. Smirn. That is right. 

Mr. Foranp. Now, again, we have a question of exemption here. I 
believe in your last appearance you indicated that it was your feeling 
that nonprofit institutions and exempt institutions have considerable 
advantages under the income-tax laws and that to extend these advan- 
tages through excise matters might seriously jeopardize the excise- 
tax basis. 

I have two questions here that I would like to ask concerning your 
earlier testimony ; first, I wonder if you are still opposed to exemptions 
for educational, charitable, and similar organizations under the vari- 
ous excise taxes. 

I believe that is part of your answer to my parochial-school question. 

Mr. Smrrx. This is a more general question. 

Mr. Foranp. Second, if you are still opposed, 1 wonder if you have 
any recommendations to make to this committee concerning the re- 
moval of exemptions of this type which already exist in the case of 
some of the excise taxes such as, for example, the admissions tax and 
whether you thought we should have consistent treatment in general 
throughout the entire excise-tax structure. 

Mr. Smrru. I will take the two questions in order. We do recom- 
mend against any extension of exemption from excises in the tax- 
exemption field. 

As to the second question on the possibility of removal of some of 
the exemptions from admissions taxes now on the statutes, I believe the 
Department in the past has objected to most, if not all, of those 
exemptions that were put in. They were adopted by the Congress on 
the basis of the appraisal of the general public interest in that area. 

We do not see any reason to go back and suggest removal of the 
exemptions that Congress once considered and put into effect, but I 
suspect we will continue to oppose further exemptions in that area. 

Mr. Foranp. Now, when you were before the committee in October, 
I asked you about the problem in connection with the time of collec- 
tion of the tax on tires. By that I mean the fact that the small dealer 
had to carry tax-paid inventories while the retail-owned store of the 
manufacturer had a tax-free inventory. 

I believe you stated that that was one of the major problems and 
that you would pursue it with a great deal of attention. Have you any 
specific recommendation to make in this respect ? 

Mr. Smiru. No; we donot, Mr. Chairman. 

I do not recall I said this is a “major problem.” This is in the 
general area as to the point and level at which taxes are imposed. If 
I said at one time that I regarded it as a major problem, I rather think 
I misspoke at the time. 

It isa problem. Let us not brush aside the point. The suggestion 
has been made recurrently, I think, to Congress over many years for 
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a change in this particular area. The argument, of course, which 
lies back of the question is that the small dealer buys the product, 
tires and tubes, subject to the tax. Therefore, there is included in 
his cost an element of tax which enters into his requirement for work- 
ing capital for carrying his inventory. His position is in contrast to 
that of a large manufacturer who has his own retail establishment 
where the tax is not imposed until the sale is made, of course. There- 
fore, the inventory is carried without an element of tax. 

Two proposals have been made, I believe. One, that the tax be put 
ona retail basis. That would put everybody in the same situation, but 
would subject a great many very small business concerns that are not 
now subject to the calculation and reporting of taxes, to tax. That 
is all the independent tire dealers would be subject to collecting and 
reporting the tax. That does not seem to us to be desirable. 

The other proposal, the other alternative, would be to have the 
manufacturers’ tax imposed at some point prior to sale by the manu- 
facturer, at the time the product is shipped from the factory to the 
warehouse, from the first warehouse to the regional warehouse. There 
aer various places where it might be done. 

We would have no objection to having that done. Our own cal- 
culations were that this element of additional cost of carrying in- 
ventory because of the fact that the tax was in it, is so small as a part 
of total cost that this complication of the tax law would not be 
justified. 

But if the opinion of the committee is that this change is desirable, 
we would have no objection whatsoever. 

Mr. Foranp. Thank you. 

Now, we go into rebuilt parts. Rebuilt automotive parts. From 
what one of the witnesses said at the hearing before this committee, 
I gathered that in the case of rebuilt generators you are imposing a 
tax only on the portion of the generator with respect to which new 
work was done; namely, the rewinding of the armature. 

On the other hand, in the case of rebuilt motors, I understand the 
Service is insisting on taxing the entire motor. 

Now, I would like to ask you this: First, what is the basis in law 
for taxing only a part of a rebuilt generator, and, second, what is 
the justification for the difference in tax treatment between rebuilt 
generators and rebuilt engines? 

Mr. Sire. Before asking Mr. Fischgrund to elaborate on this, | 
would like to make a couple comments myself because I was intrigued 
by what at least on the face of it looked like a contradiction. 

In fact, I rather thought it was a contradiction. We discussed this 
for well over an hour in a staff meeting one time and my own views 
shifted considerably in the course of the discussion. 

I would like to sketch in a general reaction. First, as to what is 
the basis in law for making a distinction between the taxes imposed 
on the manufacturer. 

It becomes a matter of fact as to what is manufacturing as distinct 
from what is assembly or cleaning. 

To take an extreme case, your carburetor is taken off, disassembled 
and cleaned out and put together. That is not manufacturing, clearly. 

Now, the case that was presented to the Internal Revenue Service in 
connection with generators arose out of the fact that in some instances 
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the person rebuilding the generator does the whole job and in other 
instances sends out to another shop, a small shop, the specialized job 
of rewinding the armature. And the rewound armature then coming 
back to the person having the whole job is put back into the other 
parts which is in effect a reassembly job. 

To avoid what seemed an unreasonable burden upon the small! shop 
doing just the armature winding, which was the essence of the manu- 
factured job as it was interpreted by the Internal Revenue Service, 
and as I now see it reasonably interpreted, this distinction was made. 

In contrast, the problem of rebuilding an engine is one where a 
whole series of things are done more or less simultaneously. A new 

rankshaft is put in, or the old one is straightened out. Certain 
hinge are done on pistons or connecting rods. A whole series of 
things are done as a single job. 

That, as a job, constitutes manufacturing in the interpretation, as 
I understand it, of the Internal Revenue Service. So this is a matter 
of fact as to what constitutes the essence of the manufacturing job. 

I went into this when it was first called to my attention with con- 
siderable skepticism. 

I now have very considerable sympathy with the position that has 
been taken, but I understand on the basis of what has been presented 
to the committee the Internal Revenue Service and their various 
groups are now reviewing, as we indicated in our report to you, the 
entire series of rulings in this area from the standpoint of consistency. 

Now, I would like to have Mr. Fischgrund correct me if I am in 
error on anything, or elaborate on such points as he sees fit. 

Mr. Fiscnerunp. I think Mr. Smith has covered the subject very 
well, and I don’t think there is a thing I can add to it. 

Mr. Foranp. Thank you. 

This one has to do with refunds and credits. At the time of your 
last appearance you promised to examine and report to us on the 
feasibility of a system of direct refunds from the Federal Govern- 
ment to State and local governmental units in place of a system of 
providing refunds up through the manufacture of the article pur- 
chased by the State or local governmental unit. 

Do you have a report on that? 

Mr. Smirn. Yes. That is not included in our recommendation. It 
was considered further. The general policy that has been recom- 
mended is one of going back through the manufactures. That is in 
effect frequently necessary in order to determine how much tax has 
been paid. 

This applies on manufacturers’ tax, of course, where the product has 
been sold through a succession of intermediate dealers. The amount 
of tax is not known unless tracing goes all the way back to the mann- 
facture. 

We think our recommended general system of tax exempt sales on 
the one hand, and refunds on the other hand, is the most desirable 
one in that connection. 

We did make one special exemption. You will note it from our ree- 
ommendation in connection with State and local government, and that 
is that they continue to use an exemption certificate route for making 
tax-exempt purchases without going through the formality of getting 


a registration number which all other tax-exempt purchasers would 
have to get. 
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Mr. Foranp. In other words, there is no changed plan except that 
you have that recommendation that they use the certificates ¢ 
’ Mr. Smrrnu. They can continue to use the certificates whereas other 
purchasers for tax-exempt purposes would have to get the registration 
number applying to all their purchases. 

This special consideration was made i 1 recognition of the fact 
that many of the small municipal agencies apts relatively few pur- 
chases and we thought this was a simple way of handling their own 
bookkeeping on it. 

Mr. Foranp. I believe in vour recommendations that were made 
here, you followed the recommendations I had made in the hearings 
previously held, and are recommending that the tax on fans and air 
circulators be limited to those of the household type rather than those 
of the nonindustrial type. 

I think this is a good step and one which will bring about uniformity 
in the case of the electric, gas, and oil appliances. 

Mr. Sairn. That has been worked out administratively in any 
case, Mr. Chairman, in that there was deemed to be no connection 
between the household type and the industrial type, so in effect this 
was to get consistency in the statute and to give full statutory authority 
for the position that has been taken. 

We are recommending a statutory change to conform. 

Mr. Foranp. Now, in your last appearance I inquired as to whether 
it might not be desirable in certain cases to delay the collection of 
tax where the retailer is allowed to delay payment for the article, such 
as on skis, until his normal season for selling such skis even though 
he takes title to the equipment when shipped. 

The same problem arises in connection with lawnmowers, for exam- 
ple. Is that not the type of hardship situation which the Treasury 
should try to do something about ? 

Mr. Suirn. We thought about that, as we did on all of these sug- 
gestions, Mr. Chairman. There are a few spectacular examples of 
delayed sales. I suppose even a more spectacular one would be fire- 
works where it has a peculiar seasonal peak. 

However, it is a matter of degree. If one embarks into adjustments 
in the time the tax is clue, what about the ordinary Christmas trade, 
a retailer who gets his inventory in or builds up his inventory 2 or 3 
weeks or 2 or 3 months before he otherwise would 

We appraised the situation. This is a a part of the cost of 
operating a business in this seasonal ar Taxes being at the level at 
which they are, regrettably though shies are, are nonetheless in the 
manufacturer’s area limited to 10 percent. That is a relatively small 
part of the total cost of carrying the inventory. 

It did not seem to us that an adjustment of this sort would be appro- 
priate in 1 or 2 spectacular instances without getting into a whole 
area where if you have only slight differences of degree we are 
opposed to a change. 

Mr. Foranp. This question refers to the taxation limited to the end 
articles of manufacturers. Several witnesses appeared in the course 
of our hearing and recommended that excise taxes be limited to the 
end article manufactured. 

Now, adoption of this principle would mean that articles subject 
to tax could be sold tax free for the further manufacture of the other 
end articles whether or not such end articles are subject to tax. 
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Will you give the subcommittee the benefit of your views with 
respect to this recommendation, and state why you think this rule 
should be applied to radio and television tubes and not to certain other 
items like tires, tubes, and flashlight bulbs? 

Mr. Surrn. There has over the years been a series of differences 
in treatment, certain articles have been in effect regarded as end 
objects, radio tubes which you just mentioned, whether they are incor- 
porated into a further manufactured product as, for instance, a radio 
set, or whether they are sold as an end object in themselves for replace- 
ment. 

The same applies on tires. There was a change made, I believe, in 
the last session of this Congress in connection with certain of these 
products, confining it to end-product sales. 

The extent to which that might be carried is perhaps inconclusive. 
It is hard to know how far to go. 

I have had a series of revenue estimates that do not seem to be very 
solid, but some of them look as though they might go to a high figure 
if that was carried all the way through. 

We have no recommendations to change in this area. Those prod- 
ucts that are now subject to the tax as products in and of themselves, 
even though in some instances they are incorporated in further prod- 
ucts, and in other instances are sold to a repairer as a replacement 
part, seem to be about as reasonable a place to draw the line as might 
be developed. 

Mr. Foranp. That really is a field where there is double taxation in 
a number of businesses. 

Mr. Smirn. No, sir. In the refund system that now exists, and 
we are recommending an extension of this to other processors, on 
tires sold for export thers is a problem which by ruling has been han- 
dled one way, which is inconsistent with the treatment of tires on 

cars sold to municipal governments. 

Our recommendation, as I pointed out yesterday, will apply on tires 
sold to municipal governments under the present rule, which has been 
in effect a long time, on tires on cars sold for export. A credit is given 
for the tax previously paid. 

Mr. Foranp. I have a number of other questions here, but I am 
going to yield now to Mr. Harrison. 

Mr. Harrison. Doctor, I was interested in the answer you gave to 
one question that Mr. Forand asked you about this situation in the 

retail tire sales. 

Now, do I understand that under the law if a filling-station pro- 
prietor in my town sells Goodyear tires, he pays the tax when he 
receives the tires; is that correct ? 

Mr, Sarrx. No, he does not pay the tax, Mr. Harrison. The tax 
is a manufacturer’s tax on the manufacture of tires. So the tax is 
due when the manufacturer sells to whom he sells to. 

Now, if he sells to the local service-station dealer, the sale is made 
subject. to the tax. The manufacturer includes that tax as a part of 
his cost. He shifts it forward presumably to the dealer. 

So the dealer 

Mr. Harrison. Does pay for it? 

Mr. Smirn. Does pay for it, but not in the sense that he pays to the 
Government. 

Mr. Harrison. I understand, but it comes out of his pocket? 
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Mr. Situ. Yes. 

Mr. Harrison. At the time he gets the tire? 

Mr. Surrnu. That is right. It is included as part of his cost of 
inventory. 

Mr. Harrison. Now is this correct: If the Goodyear Tire Co. has 
a retail store across the street selling the same tire, he does not pay 
the tax until he sells it; is that correct ? 

Mr. Smirn. That is right. 

Mr. Harrison. Do you think that is right? 

Mr. Smaru. As I indicated earlier, Baie: Tineeeeny there is an element 
of difference here. 

I indicated further that we would have no objection if the evidence 
before the committee was such that this was considered to be a sig- 
nificant competitive discrimination to imposing the tax at the time 
the product is shifted from the manufacturer’s warehouse to a re- 
gional warehouse, or to his selling station. 

Mr. Harrison. Or to his retail outlet? 

Mr. Smiru. To his retail outlet, it might be at various levels. But 
the evidence we had seen did not seem to us to indicate that there was 
a sufficient competitive burden in terms of the interest and carrying 
charge on this larger element of inventory to justify making the 
change in the tax law. If I might elaborate on my answer a little 
bit, once this principle is adopted, if the i were to be adopted 
of requiring that the tax be imposed at a time of something other than 


a sale, there would be problems between the manufacturer that manu- 
factures on a national basis and distributes to regional warehouses 
from which he distributes to wholesalers, say, as compared to the local 


manufacturer who deals directly with wholesalers. 

The same sort of argument could be advanced for imposing the 
tax at the time the shipment is made from a factory to a regional 
warehouse for a national company as compared to a regional company. 

It is our feeling then that these differences are of the essence of 
doing business in different ways and that the additional carrying cost 
does not lead to sufficient competitive discriminations to be engaged 
in an extremely complicated series of decisions that would have to be 
made by your commmittee as to where by analogy similar adjustments 
should be made as between other forms of products in other different 
forms of distribution. 

Mr. Harrison. I might say that that is where I have disagreed so 
basically with some of your testimony here. I think that whenever 
the taxing power of the Government of the United States, which is 
designed for the purpose of obtaining revenue only, is being used to 
promote one competitor over another, that we should not stop and 
anaes how much harm it is doing; we should stop it right then and 
there. 

Do you disagree with that, or do you think we should sit down and 
measure whether or not it really hurts him, or whether he can live 
under it? 

Mr. Soirn. I think it is a matter of judgment; it is a matter of 
degree, Mr. Harrison. 

4#t me elaborate on what is involved in adopting the idea of taking 
something other than sale as the time at which tax would be imposed. 
Perhaps i will be a little bit repetitious here, but I think it is a very 
significant thing which the committee should take into consideration 
before it takes any action on this particular point, which happens to 
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be the point which has been raised before you, but which I venture 
is 1 of 10,000.comparable points that could be made. 

Mr. Harrison. You mean to say there are 10,000 instances in our 
tax laws where we discriminate in 1 competitor against another ? 

Mr. Suirn. If you consider this a significant discrimination. 

A manufacturer may ship directly from his factory to the final 
consumer, or he may ship to a regional warehouse and from a regional 
warehouse to a local warehouse, and from the local warehouse to a 
retail store, or to a wholesaler. 

Other manufacturers may cut out one of these stages of warehouses. 
Some manufacturers may be local manufacturers and have no inter- 
vening stations. 

Now, if it is reasonable to adopt a point other than actual sale as 
the point of imposition of the tax on this particular one, it is equally 
reasonable to consider, industry by industry, and I suggest probably 
region by region, the question as to what is the normal level of dis- 
tribution at which the tax should be considered in point of time to 
be due. 

Now, we have no objection to this if in the judgment of the com- 
mittee this is an outstanding example. 

I suggest to you it happens to be the only one presented to you, 
but in point of fact there are similar ones, a great many other similar 
ones. 

Mr. Harrison. Can you name some of those other similar ones ?/ 

Mr. Srru. I have just done so. In reference to any manufactured 
product subject to the tax, I suspect there will be differences. 

Mr. Harrison. As to that tire that is sold in the retail filling station 
by the small retailer, when is that tax paid on that tire? 

Mr. Smiru. The tax is calculated in by the manufacturer when he 
sells to the retailer and he in fact pays it at the end of the following 
month when he turns his report in to the Treasury. 

Mr. Harrison. Is it paid and calculated at the time it leaves the 
manufacturer’s warehouse ? 

Mr. Smirn. When it leaves the manufacturer, whether it is his 
factory or his warehouse. 

Mr. Harrison. He does not keep his tire in the street outside his 
warehouse / 

Mr. Smiru. It is when title passes. 

Mr. Harrison. What will be the complication about levying the tax 
on all tires at the time it leaves the manufacturer’s warehouse ? 

Mr. Smirn. My first question is, which warehouse ? 

Mr. Harrison. Any warehouse that it gets into; the manufacturer’s 
warehouse. 

Mr. Smrrn. The last warehouse? This exactly illustrates the prob- 
lem I had in mind. Is it the warehouse contiguous to the factory, or 
is it the regional warehouse, or is it the local warehouse ? D 

In an entire industry I believe you may have all three. 

Mr. Harrison. At the warehouse of the manufacturer. What would 
be the effect of making the law that way ? 

I am not saying I advocate it. I want to know what would be 
the effect of paying this tax ? 

Mr. Smirn. The effect would be to impose the tax earlier so that 
the manufacturer would have an element of tax in his carrying charge 
on his inventory which he carries forward to retail sales. — 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 125 

That is the argument that has been made. We have no objection 

if it is desired to do that, but the question is which warehouses shall 
it be. . 

Mr. Harrison. Suppose we put the tax on the last warehouse of the 
manufacturer before it leaves for a retail outlet, what would be the 
effect of that? 

Mr. Smrru. Then there would be less tax in the inventory of the 
manufacturer. 

Mr. Harrison. Would it be complicated in its administration ? 

Mr. Smirn. No; we can live with either one of these. 

Mr. Harrison. And it would serve to end any inequality whether 
the inequality be big or little. 

Mr. Smirn. But it would open up what I presume would be equally 
persuasive arguments for examining industry by industry and give 
statutory author ity industry by industry to the determination of which 
point physically in the process of shipping out shall be the point at 
which the tax will be presumed to be due. 

Mr. Harrison. Well, you could use competitive advantage indus- 
try by industry to a manufacturer’s own plant. Why should it be 
exempt ? 

Mr. Sairu. It is a matter of degree as to whether the amount of 
interest involved and the carrying charge is what might be called a 
really significant point. 

Mr. Harrison. Even if it is not significant, what harm would it do 
to have it that way ? 

Mr. Smirn. I suggest only that it would take a great deal of our 
time in examining the evidence and of your time from the standpoint 
of the committee In appraising and passing upon other similar things 
that will come to you from other industries. 

Mr. Harrtson. It might do this, too: it might increase consid- 
erably the demand from the cigarette industry ‘for some ch: ange on 

their timing of their return, too; - would it not / 

Mr. Smirn. I am sorry; I missed the allusion there, Mr. Harrison. 

Mr. Harrison. Well let us go into the cigarette returns for just 
a minute, 

Mr. Mason. Before you go into that, will you yield just a moment ? 

Mr. Harrison. Yes, sir. 

Mr. Mason. As I gather, Dr. Smith, your position is that if this 
inequality that we have been talking about, competitive advantage, 
is cured by applying the tax to the manufacturer, the minute he lets 
go of the goods from his factory, whether it goes into a eee 
or not, that other inequalities would be opened | up which would be 
Pandora’s box, so you are not ready to recommend that now. 

Mr. Smirn. That is right, Mr. Mason. 

Mr. Harrison. Do I understand from that that there are so many 
inequalities now in our tax law that to correct one of them would open 
up a Pandora’s box ? 

Mr. Mason. Ten thousand at least. 

Mr. Smirn. I wouldn’t accept the word “inequality.” I would ac- 
cept “differential treatment.” Inequality goes beyond the connotation 
| have here. 

Mr. Krocu. As I understand, your suggestion with respect to legis- 
lating the presumption that a sale by a manufacturer to a controlled 
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wholesaler or retailer is not an arm’s-length sale is for the purpose 
of establishing a basis for your computing the amount of that manu- 
facturer’s excise tax; is it not ? 

Mr. Smiru. That is right, or to the question of adjusting the prices 
which he charges. 

Mr. Krocu. The line of questioning which Mr. Harrison put to you 
pertained to the fixing of the time for that. Are not the two con- 
nected or related ? 

Mr. Smiru. I suppose they are related. 

Mr. Krocu. By that I mean is not the time when the tax has to be 
paid sometimes just as important as fixing a basis for the computation 
of the tax? 

Mr. Smiru. Perhaps sometime, but I would say generally not. It 
is the basis that counts. The possibility of abuse by the large manu- 
facturer through a sales subsidiary in which he creates what I would 
be inclined to consider a fictitiously low price based entirely on fabri- 

‘ation price gives a great deal more opportunity for discriminatory 
treatment than this matter of timing. 

Mr. Krocu. Now, I would like to comment for a minute, if I may, 
on the timing question. Apparently you have given some considera- 
tion to that because you have indicated that was the one example that 
was brought out in the earlier hearings. 

Do you have any figures on the percentage of the manufacturers’ 

sales that are distributed through their own outlets whether to a sub- 
sidiary or what, and the percentage that is distributed through inde- 
pendent retail outlets ? 

Mr. Smiru. No; we do not. 

Mr. Krocu. Would it not be perhaps important to know that? I 
get the impression that your Giadtoationt that the burden on the inde- 
pendent retailer is not a great one is probably based upon a thought 
that it may not be large in volume dollarwise for each retailer, but it 
seems to me that, taking all the retailers into consider: ation, you have 
a fairly significant, necessary, additional investment in working capi- 

tal that the manufacturer who sells directly does not have. 

Mr. Smirn. We shall undertake to get what figures we can for the 
record, Mr. Keogh. 


(The following material was later submitted for the record :) 


The latest year for which any estimates of the distribution of tire sales by 
type of outlet is available is 1947. Below is shown an estimated distribution for 
the years 1939 through 1941 and 1946 and 1947. 


Distribution of replacement tire sales? 
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Mr. Mason. But even so those figures would change if that practice 
of selling through a subsidiary would increase, if it paid them to do 
it it would grow by leaps and bounds. 

So the present situation really is not too important. 

Mr. Krocu. No, except it is some basis for determining what the 
relative burden is on the independent retailer. 

Mr. Mason. At the present time, yes. 

Mr. Smirn. Another point that occurs to me in this connection, if 
I may amplify a little bit on it, the manufacturer’s tax structure now, 
of course, is based on sales. That is both an objectively determinable 
event and it is also a time when cash comes in on which the tax can be 
paid. 

I am getting back to Mr. Harrison’s reference to the tobacco in- 
dustry here, I was going to suggest, Mr. Harrison, the complaint of 
the tobacco industry on the return system is that they have to pay 
the tax before they make the sale. Hence they don’t have the funds 
with which to pay the tax. 

Now, a general adoption of a system of imposing the manufacturer’s 
tax at a point of shipment from a factory, for instance, prior to a sale, 
would create for industries in general the same sort of problem that 
has existed in the tobacco and liquor industry. 

Mr. Harrison. Would you say that over again; I am sorry? 

Mr. Smiru. Yes. I was suggesting that the use of the point of 
sale, the time of sale in the manufacturer’s tax, in addition to giving a 
simple rule of fact that can be determined as to when the tax is due, 
also means that the tax is not due until a sale has been made, proceeds 
coming in to the manufacturer with which he can pay the tax. 

A change to impose the manufacturer’s tax generally at some point 
of shipment prior to sale would, it occurs to me, create a situation 
somewhat similar to that which the tobacco industry has been work- 
ing under where they had to pay the tax by purchasing stamps prior 
to the time that they in fact made a sale. 

This is merely a side remark on this subject. 

Mr. Harrison. Do I understand you are likely to lead to the con- 
clusion, Doctor, that the Goodyear Tire & Rubber Co. would not have 
enough money to pay the tax in advance, but the filling station oper- 
ator out there would ? 

Mr. Smiru. I am sure when you cite specific examples, Mr. Harri- 
son, the naswer is clearly no, but it onda be a move in a direction. 

Mr. Harrison. Now, let us go to tobacco. You know Mr. Ragland? 

Mr. Smiru. Yes. 

Mr. Harrison. I have what purports to be a copy of a letter sent 
you back in May making a suggestion, a tentative suggestion, about 
this controversy between the tobacco manufacturers and the Treas- 
ury. 

Do you recall that letter ? 

Mr. Smiru, May I take a moment to read it because I have had a 
good deal of correspondence in this area. 

Mr. Harrison. Yes. 

Mr. Smiru. Yes. 

Mr. Harrison. Now, at the time that letter was received, shortly 
thereafter, was that tentative proposal approved by you? Did you 
say you would buy that proposal ? 
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Mr. Smit. No. My answer merely said I recalled this letter. 
_ Mr. Harrison. I understood that. Now I want to put the letter 
in the record if I may. 


Mr. Foranp. Without objection, it may be placed in the record. 
(The tetter referred to is as follows :) 


; May 26, 1955. 
Hon, DAN THROoP SMITH, 
Special Assistant to the Secretary of the Treasury, 
United States Department of the Treasury, 
Washington 25, D. C. 

Dear Mr. SmitH: The enactment of the Internal Revenue Code of 1954 gave 
hope to manufacturers of tobacco products that the era of burdensome prepay- 
ment of Federal excise taxes and affixture of revenue stamps would soon be 
brought to an end. 

It was recognized that the status of the fiscal situation would determine when 
and for what period of time the deferment of tax payment would be provided, 
and that such determination was at the discretion of the Secretary of the 
Treasury. 

In an effort to cooperate with you in inaugurating the return system for 
manufacturers of tobacco products on a basis which would cause the minimal 
imbalance of the fiscal situation, I wish to submit the following plan for your 
consideration : 

By regulation, the Secretary would provide for two monthly deposits by 
manufacturers. The first deposit would be made on the 15th of the month, 
covering tax due on actual removals from the first through the 12th of the month. 
The second deposit would be made on the 27th of the month, covering tax due on 
actual removals during the period of the 13th to the 25th, inclusive, plus payment 
of tax on estimated removals from the 26th through the last day of the month. 

The manufacturer would file a final return for the preceding month on the 
15th of the month following and making whatever reconciliation is required 
between the estimated tax liability and final return. 

For the protection of the revenue, as well as the taxpayer, a reasonable 
tolerance would be premitted in respect to the tax liability estimated, and 
adequate penalties provided for excessive underestimation. 

This proposal is made in behalf of the Associated Tobacco Manufacturers 
with the understanding that, if acceptable to the Secretary, it is to be considered 
as the first step toward ultimately placing our industry on the same basis as 
other manufacturers whose products are subject to Federal excise taxation. 

Please accept my genuine appreciation for the courteous and fair-minded 
treatment you have accorded to all of us in our discussions of this subject. We 
shall be grateful to you for your favorable consideration of the foregoing. 

Very sincerely, 
EDWARD F. RAGLAND, 
Eeecutive Secretary. 

Mr. Harrison. Now, did you agree to the outline made therein ? 

Mr. Smrru. I agreed to consider it and discuss it with my associates 
in the Treasury. 

Mr. Harrison. Specifically, did you use the words “I could buy that 
proposal” ? 

Mr. Smirn. I am sorry; I don’t remember what words I may have 
used in the conversation. That was getting to one of the problems 
that we had in terms of the revenue lag. 

Mr. Harrison. In the vernacular of the day, if you did say that, 
that you could buy it, it would mean that you could accept it. That 
would be true, would it not? 

Mr. Smiru. It is very hard to comment on that, removed from 
context, but when you ask a specific question, saying if one could buy 
that means that one could accept it, I would think in the vernacular 
it was a synonymous statement. 

Mr. Harrison. If you did use the words “I could buy it,” what did 
you mean by that? 
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Mr. Smirn. I don’t remember I did use those words. 

Mr. Harrison. Do you ever use that phrase, “I can buy that”? 

Mr. Samir. Not commonly, but I suspect I do now and then. 

Mr. Harrison. When you do use it, what do you mean by it? 

Mr. Siru. I suspect that I mean that that makes pretty good sense 
and it sounds fairly reasonable. 

Mr. Harrison. Now, in this particular case you do not recall 
whether you did say “I can buy it” or not? 

Mr. Sarrn. I do not recall that. 

Mr. Harrison. What is wrong with that proposal ? 

Mr. Smirn. That I am very glad to discuss, Mr. Harrison. What 
is wrong with this is that there would be a buildup during a 2-week 
period of a lag in collections. A lag in collections that w ould amount 
to $12 million a day if this were extended to the liquor industry as it 
properly should be because we have always considered these two indus- 
tries equally entitled to whatever treatment is put into effect. Twelve 
million dollars a day is $168 million. 

Mr. Harrison. That $168 million would be both liquor and 
cl garettes ¢ Q 

Mr. Smirn. That is right, because in our own thinking we have 
always considered the two together. That is a lag building up to 
$168 million at a peak. 

On an average it would be, of course, somewhat less than that. 
That is at the time when we are operating and continue to operate 
under a very close and tight debt ceiling. 

This would involve an additional interest cost to the Treasury. 

Mr. Harrison. How much would that interest cost amount to? 

Mr. Smiru. Let us round it to $175 million. 

Mr. Harrison. Why not round it to, say, $165 million, Mr. Smith ? 

Mr. Smrru. It looks to me about $5 million a year. These are 
quick calculations I am making. I would like to have a look at the 
record and change them. I am doing things off the cuff here. Any- 
thing of that sort in the way of relief to a particular industry by 
administrative action at a time when we are recommending full con- 
tinuation of rates and against reduction is something that seems to 
us unreasonable. 

Mr. Harrison. How much would it be if applied only to the tobacco 
industry ? 

Mr. Smiru. Tobacco is a third, which would make it about $50 mil- 
lion. 

Mr. Harrison. Now, it would not be a $50 million, or $168 million, 
as the case might be, loss to the Treasury, would it? 

Mr. Smirn. No; this is a lag. 

Mr. Harrison. Loss to the Treasury you say would be the interest? 

Mr. Sarr. There are various ways of looking at this. It is a lag 
that is never made up. It is not a loss in the same sense that the redue- 
tion in rates is a loss. There is a question of point of view there. 
There are several points of view. 

But it is not like a reduction of rates. It is not a loss in that sense. 
It isa lag. 

Mr. Harrison. It is sort of like the year they forgave me 1 whole 
year’s income tax one year. Do you remember that ? 

Mr. Smiru. I do remember that. 
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Mr. Harrison. The net result is that it cost me about four times 
more than the year before. It is a complicated situation. 

Mr. Smrru. As a matter of fact, that was a real forgiveness, I think, 
because that was out of the window forever. 

This is a lag that eventually when the company dissolves, or goes 
out of business, would be picked up. 

As a matter of fact, this is less forgiveness than the situation you 
referred to on the individual income tax. 

Mr. Harrison. And, therefore, ultimately there is no loss to the 
Treasury other than in interest 4 

Mr. Smiru. I will accept that if I may interpret “ultimately” in my 
way and you interpret “ultimately” in your way. Yes, I think that 
is a fair statement. 

Mr. Harrison. The whole question is as to whether it is fair for the 
Government to have to pay the interest on that money or the taxpayer. 

Mr. Smrrn. That is the element of fairness. It is on the basis of 
that that the code was changed. 

Mr. Foranp. The committee will now stand in recess until 2 o’clock. 

(Thereupon, at 12 noon, the committee was recessed, to reconvene 
at 2 p. m., same day.) 


AFTERNOON SESSION 


The subcommittee reconvened, pursuant to the taking of the recess, 
Hon. Aime J. Forand (chairman) presiding. 

Mr. Foranp. The committee will come to order. 

Dr. Smrru. I have a few more questions for you. 


STATEMENTS OF HON. DAN THROOP SMITH, SPECIAL ASSISTANT 
TO THE SECRETARY OF THE TREASURY IN CHARGE OF TAX 
POLICY; HON. JUSTIN F. WINKLE, ASSISTANT COMMISSIONER 
OF INTERNAL REVENUE (TECHNICAL); HON. LAURENS WIL- 
LIAMS, ASSISTANT TO THE SECRETARY OF THE TREASURY AND 
HEAD, LEGAL ADVISORY STAFF; AND BERNARD H. FISCHGRUND, 
ASSISTANT CHIEF, EXCISE TAX BRANCH, TAX RULINGS DIVI- 
SION, INTERNAL REVENUE SERVICE—Resumed 


Mr. Smiru. Thank you, Mr. Chairman. 

Mr. Foranp. In 1950 before the start of the Korean war, the Ways 
and Means Committee passed a provision which would have removed 
the occupational tax on bowling alleys, billiard and pool tables, which 
are made available without charge by nonprofit organizations or by 
agencies of the United States Government. 

It was pointed out at the time that exemptions were already pro- 
vided in the case of bowling alleys and billiard and pool tables in hos- 
pitals and those used by the armed forces, and that there were many 
other groups which had these facilities available for their members 
without charge, and that in these cases there did not appear to be any 
more reasons for levying a tax than where a person had a billiard or 
pool table in his own home. 

Do you have any comment on the proposal previously endorsed by 
the Ways and Means Committee ? 
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Mr. Sairn. This I think fits into the general area that I com- 
mented on this morning with reference to exemptions. It is our feel- 
ing that the extension of exemptions becomes a snowballing and an 
accumulative process, eventually reaching the point where there is dis- 
crimination between taxpaid and nontaxpaid activities, and there- 
fore we would not be sympathetic to extension in this area. 

Mr. Foranp. The deciding factor in the case is not the loss of 
revenue but, rather, the fear of influx of revenue exempticus; is that 
it ? 

Mr. Soir. On all matters we, as of now, have reservations on 
revenue costs. This particular one is deemed to be so small that no 
specific figure can be put on it. 

Mr. Foranp. Very small ? 

Mr. Smiru. Very small. 

Mr. Foranp. For that reason your major objection is a fear of a rush 
of requests for exemptions? 

Mr. Smiru. Yes. 

Mr. Foranp. Now, Dr. Smith, as you know, municipally owned 
swimming pools and roller skating rinks are exempt from the admis- 
sions tax. It has been alleged that this exemption has placed pri- 
vately operated businesses of like nature at a competitive disadvantage. 
However, I note that admission charges up to 50 cents are exempt 
from the tax. 

What are your views concerning the adequacy of the 50-cent exemp- 
tion level and if you have any suggestions for raising it to a figure 
more in line with present day operating costs. Can you justify the 
continuation of the distinction in this field between privately and 
municipally operated swimming pools and rolling rinks? 

Mr. Smiru. I think there are two aspects to that question as I un- 
derstood it when it was put to us: 

First, as to any possible increase in the 50-cent exemption ; no, we do 
not have any recommendations of that sort, and I should like to point 
out that that was put in, I believe, in 1954, and since that time there 
has not been any inflation in costs. 

That is within the period during which inflation has been stopped 
and we have been successful in stopping that, so I see no basis for an 
increase for that reason. Tht 50-cent exemption was not one recom- 
mended by the Treasury also; that was adopted by the Congress so 
we do not, in a sense, feel a responsibility to nurse it along. 

The question of discrimination is one that we have heard of and 
I think there is probably substance to it here. In fact, this particular 
situation has led me, with reference to some of the earlier questions, 
to note that as exemptions become progressively extended, they reach 
a point to where there is discrimination between different sorts of 
more or less competing activities. 

The removal of the tax in this area would then leave this form of 
admission not subject to tax at all as compared to other competing 
forms of activities for which tax is collected. 

Mr. Foranp. You have a figure as to what the revenue loss would 
be in that case? 

Mr. Smirn. The staff has a figure that it may run as high as $1 
million, but this is a difficult estimate to make. It may be appreciably 
lower than that. It might run as high as a million. 
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Mr. Foranp. One of the witnesses that appeared before this com- 
mittee indicated that Intrafax was subject to tax on both its terminal 
facilities and the leased wires involved. 

On the other hand, Tel-Audograph, with which it is directly com- 
petitive, is not taxed on the terminal facilities which constitutes most 
of the charge involved. 

I realize that in the case of Tel-Audograph, the leased wire is fur- 
nished by one party and the terminal facilities by another. However, 
do you think that it is desirable to treat these two competitive services 
differently merely because the manner in which the service is supplied 
happens to be different? Do you have any recommendations on this 
subject ? 

Mr. Sairu. This is one of several specific topics in this whole area 
of communications taxes on which we have indicated jointly with 
Mr. Stam we have additional material submitted to us on which we 
will come in later with specific analyses and possibly suggestions. I 
would rather not comment on this and, frankly, I am not in a position 
to comment on this now because the staff has suspended its work and 
I am not fully informed on it. 

Mr. Foranp. You are still working on it ? 

Mr. Smiru. Weare still working on it. This is one of the significant 
points in the whole communications area that we are still working on. 

Mr. Foranp. But you will have something for us in the near future? 

Mr. Smirn. Yes, sir. 

Mr. Foranp. Now, in the Excise Tax Reduction Act of 1954, the 
House Ways and Means Committee provided for a uniform 10-percent 
sate on all ad valorem excise taxes. 

The Senate, however, saw fit to leave the cabaret tax at 20 percent. 

It has been pointed out to me, and I am sure to you as well, that 
the musicians In this country are having a hard time finding jobs in 
eating places throughout the country because the operators do not 
want to have their business classified as a cabaret and their charges 
subjected to a 20-percent rate of tax. 

Apart from revenue considerations, do you not believe that it would 
be desirable to reduce the cabaret tax rate to 10 percent to bring it in 
line with other excises? 

Mr. Smirn. On the revenue basis, we have not seen evidence that 
satisfies us that that would be, if I might use the phrase, a reasonable 
gamble to take. Arguments have been advanced that because of a 
reduction in tax, there would be increased employment to provide 
expansion of the income-tax base and tax bases of other sorts such 
that there would be a net pickup of revenue, or at least no loss of reve- 
nue. That sort of argument is made in many, many cases. It is a 
difficult one either to prove or disprove. 

I have been over the material that was presented to your committee 
here. The way in which it was prepared, as I understand it, in fact 
the people responsible for that were good enough to come in and 
discuss it with me, the way it was prepared was on the basis of inquiries 
of the operators of cabarets as to how many more musicians they 
would employ. 

That is a very, if I might say so, unsolid ground on which to formu- 
late any sort of a scientific or sure judgment. Therefore, our advice 
to the committee would be that the reduction in tax would involve 
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a revenue loss measured by the amount of revenue which I think now 
is $40 million, or a reduction of $20 million. 

Mr. Foranp. Reduction of how much? 

Mr. Smiru. $20 million. 

May I have these figures? 

The present total take of the tax is $40 million. A reduction of the 
20 to 10 percent would therefore involve a loss of $20 million. 

Mr. Foranp. You do not think that would be made up on income 
taxes ¢ 

Mr. Smiru. No. There would probably be some offsetting amount. 
As to how much it would be is a very long gamble to take. 

Mr. Mason. Mr. Chairman, your question was apart from the reve- 
nue effect. Now, apart from the revenue effect of cutting this 20 
down to 10, is there any justification that this should be the only 20 
percent after we cut all the other down to 10, apart from the revenue 
effect ? 

Mr. Ssurn. That was a decision that was made by the Congress, 
and I am certainly not aware as to all the considerations that were 
taken into account. 

I gather, from what I noticed at the time, that this had to do with 
what was regarded as a conspicuous luxury tax. In the course of tax 
reductions, this was not included. 

Mr. Mason. I am blunt enough to say that I think the Senate was 
wrong when they changed what the House did on that matter. 

Mr. Foranp. I am in full agreement with that and that is the 
reason why I am bringing up the question now. 

I realize that the position of the Treasury is that there would be 
some loss of revenue involved, but I am also told by the people inter- 
ested that the loss of revenue would be more than offset in the pickup 
of income taxes of the people that would be employed, plus many 
other features that I cannot go into at the moment. 

Mr. Keocu. Mr. Chairman, will you yield? 

Mr. Foranp. Yes. 

Mr. Krocn. As long as we are going on record, I want to state that 
I share the views indicated by you and Mr. Mason. 

Mr. Smiru. May I note, Mr. Chairman, to complete the record, that 
the dues tax was also kept to 20 percent, I believe. 

Mr. Foranp. The dues tax? 

Mr. Smirn. Club dues tax. That is not of any significance other 
than to get all the facts on the record. 

Mr. Foranp. Mr. Harrison? 

Mr. Harrison. I would like to state, Mr. Chairman, that I have 
found something at least with which I can agree with the Treasury. 

Mr. Foranv. During the hearings we again had that perplexing 
question relative to the ¢ specific tax on glass. It was suggested that the 
tax on glass be placed on a specific rather than on an ad valorem basis. 

I note that no proposals were made with respect to this suggestion, 
and wonder what action the Treasury and Internal Revenue Service 
contemplate with respect to the problem. 

Can you enlighten me? 

Mr. Smrru. We do not contemplate any recommendation on this 
subject. I would be glad to discuss it briefly if you wish. 

This is a rather distinctive type of product where a shift from an 
ad valorem to a specifiec tax might be a way, probably would be : 








134 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


way, of dealing with the problem that was being discussed this morn- 
ing in connection with different levels of distribution. Certain of 
the automobile glass manufacturing companies sell at one level, others 
sell at another level; therefore, the application of the standard ad 
valorem approach gives a different tax burden. 

The proposal has been worked out to change over to a square-foot 
basis which would give the same revenue. We would have no ob- 
jection to that change if it was deemed desirable by the committee. 

I would point out two reservations that might well be taken into 
mind. 

In general, the specific tax seems to be less desirable than the ad 
valorem tax from the standpoint of general fairness and equity, I 
believe. If it were thought that the substitution of the specific tax 
here would create a basis for substituting a lot of other taxes, I think 
that would be unfortunate. There are very few products where that 
would be possible. 

The second point that I would like to note is that even in the case 
of glass, there were suggestions for I believe two categories of glass, 
flat and curved. Since that proposal first came up, I have been im- 
pressed with the fact that there are now various forms of tinted glass. 
I should think it now would be necessary and desirable to consider 
additional categories of glass. 

In the future, as techniological developments occur, it will probably 
be desirable to revise those categories. Problems arise under the 
specific tax that are automatically taken care of under the ad valorem 
tax, in other words. 

Mr. Foranp. The next question: Was there a statement made by 
you or someone else with you to the effect that it was very possible 
that a ruling would be issued to take care of that situation and clarify 
it? 

Mr. Smiru. If I made that statement, I am not aware of it. I will 
ask Mr. Fischgrund to elaborate on any work in the Internal Revenue 
Service on this phase. 

Mr. Fiscuerunp. This, Mr. Chairman, is coupled with a considera- 
tion of a bill that was introduced, and which I believe passed the House 
before the close of the last session, to accomplish this very purpose. 

During the pendency of that bill, the particular industry groups 
that were interested in this problem had been negotiating with the 
Service with a view to presenting a factual situation, in he light of 
their organizational and distribution setup, which might resolve the 
problem without the necessity for going over on the specific tax basis. 
They have not as yet formulated their own plan so the matter is still 
in the hands of the particular taxpayers involved and we have had no 
presentation of an issue upon which to rule. 

Mr. Foranp. My understanding is that the bill, as proposed by 
Congressman Eberharter, was discussed in the committee but had not 
passed the House. 

Mr. Fiscuerunp. I am sorry, I was wrong on that, Mr. Chairman. 

Mr. Foranp. From what you have just said, it would appear that 
the next move is up to the industry ; is that correct ? 

Mr. Fiscucrunp. That is correct, sir. 

Mr. Smiru. There is no thought, I believe, that by any ruling you 
could convert the ad valorem tax into a specific tax. 
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Mr. Fiscuerunp. No, sir. 

Mr. Smirn. The suggestion is that within the industry there are 
possible modifications ‘of distribution patterns which would bring a 
more or less uniform treatment, and hence relieve the desire for legis- 
lation. Am I correct on that? 

Mr. Fiscuerunp. That is correct, Mr. Smith. 

Mr. Foranp. There is no authority under the law at the present 
time for you to make that shift. 

Mr. Smirn. That was the point I wanted to make clear. It is by 
statute an ad valorem tax. 

Mr. Foranp. Now, this one here has to do with the installation 
charges and operators’ salaries. In the hearings it was suggested 
that installation charges and operators’ salaries be excluded from the 
base on which the communications tax on telegraph service is made. 

As I understand it, this reeommendation was made because of an 
alleged competitive disadvantage to which the telegraph company is 
subjected, How does the inclusion of installation charges and opera- 
tors’ salaries in the tax base create a competitive disadvantage and if 
any, in fact, exist, what are your recommendations for removing it? 

Mr. Smiru. This is part and parcel of the continuing study on 
which we will have a report shortly in the communications area. 

Mr. Foranp. I understand that in your recommendations you have 
adopted the suggestion that I made in the hearings that the tax paid 
on leases, the manufacturer’s exc ise, is not to exceed the tax which 
would have been paid had the article been sold. I think we went over 
that yesterday ? 

Mr. Smiru. Yes; we did. We agreed on that in principle. 

Mr. Foranp. I am reviewing these papers. Iam glad that you have 
specifically answered the question I raised at the time of your last 
discussion as to the tax treatment desired in the case of warranty 
expenses. I am sure the committee will want to examine your proposal 
further, but I do want to specifically thank you for giving us a specific 
answer on this problem. 

I believe one of the issues we raised in connection with warranties 
last time was the question of when legislation needed to be enacted on 
this subject. Have you given any further thought on this subject than 
what you have already given ? 

Mr. Smrru. Well, only that it would be desirable to have it as soon 
as it can conveniently be worked into the legislative process. The 
matter is not fully and finanlly resolved from the court standpoint 
other than on a particular case, at the present level that case is. 

Nevertheless, to have statutory affirmation would be desirable. 

Mr. Foranp. Any questions that anyone would like to ask? 

Mr. Krocu. I have none. 

Mr. Foranp. Mr. Harrison ? 

Mr. Harrison. I want to go back and talk to you about tobacco some 
more. You know these enterprising gentlemen that are in the audience 
furnished me with some figures since I last saw you and I wondered 
how accurate you might think they would be. 

As I understood your testimony this morning, the cost of putting 
this plan in operation on a 15-day basis you estimated to be what ? 

Mr. Smirn. The figure I was using this ae had to do with 
the lag involving the daily collections. I believe I did not at that 
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time include the full significance, in fact, I did not take account of 
the additional amount arising from the runoff of the present inven- 
tory of stamps attached to or in the possession of the manufacturers 
and attached to products. 1 gave the figure of $168 million, which 
was based upon the 4.4 million a day times 14 days. 

I am sorry, may I check that again / 

That was on the $12 million a day. For tobacco alone, 4.4 times 
14 would be $61.6 million. There is an additional amount that we 
estimated between $15 and $20 million, which would occur at the time 
of a changeover to a return system, regardless of whether it was a 
weekly or twice a month or monthly return system based upon the 
inventory of stamps to which I have referred, and that would bring 
the amount up to of the order of $80 million. 

Mr. Harrison. Yes, but that 15 or 20 million would under no cir- 
cumstances be recurring, would it ¢ 

Mr. Smiru. No; that is part of the lag. 

Mr. Harrison. In other words, your point was this morning, as I 
gathered, that this changeover would cost the Government in in- 
creased interest charges about $5 million a year? 

Mr. Smirn. Yes; that was the figure that I used. 

Mr. Harrison. This 15 or 20 million that you are now talking 
about, the only interest that the Government would pay on that would 
be for the first period ? 

Mr. Surrn. No; I think not, Mr. Harrison. This, I think would be 
part of the continuing and perpetual lag. 

Mr. Harrison. How could that be? You may be right. 

Mr. Smrru. Now we have the money in hand when the stamps are 
purchased. At the time of the changeover to a return system, there 
would be a runoff. 

Mr. Harrison. Yes. 

Mr. Smirn. Of the stamps in hand. 

Mr. Harrison. Yes. 

Mr. Smiru. There would be, then, a lag in collections during the 
time the final batch of stamps was being used up before payments 
were made on the return system: that would not be the one-time lag 
but a continuing lag that would not at any time be picked up in the 
future. 

Mr. Harrison. Well, in any case, the recurring item of recurring 
interest, of course, the Government already got that money, did it not? 

Mr. Smirn. Yes; we have it. We get it day by day when the stamps 
are purchased, and there would be this interval where we would not 
get it when stamps are purchased. 

As I see it, this additional amount would properly be included as 
the amount against which the interest calculation would be made. 

Mr. Harrison. But at the end of the 15 days, you would catch up 
that 15- to 20-million-dollar lag, would you not ? 

Mr. Smirn. No; I think not. 

Mr. Harrison. That would be recurring, would it not ? 

Mr. Suir. I think not. 

Mr. Harrison. I did not hear you. 

Mr. Smrrn. I think not because for the first few days of the first 
15-day period, the cigarettes would be put out in packages using 
stamps, so that at the end of the 15 days all we would be picking 
up would be the amount due on the days on which cigarettes had 
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been sold on the return basis, rather than the stamp basis. I think 
I am correct on that. 

I would like to examine it more thoroughly and have the liberty 
of modifying my statement in the record. I am reasonably familiar 
with this area but I am not sure I can handle all facets of it as it 
comes along. 

Mr. Harrison. I wish you would consider that because I just do 
not quite follow that. It seems to me that once you stop and start 
‘atching up, once you get on a current basis, the runoff would not be 
repetitious. In neither case would it be a continuing annual cost to 
the Treasury beyond the time that the Government’s fiscal situation 
continues to remain so close to imbalance on the borrowing; is that 
not correct ¢ 

Mr. Suirn. Well, we will continue to borrow on short and long 
term for the indefinite future, I take it. 

Now, the full answer to your question, and again I would like to 
have a chance to think about this and perhaps modify this present 
answer in the record, but it seems to me we have to make some assump- 
tions as to what is done with reference to tax policy or tax reductions 
or tax increases in general. There is a lag of collections which is a 
perpetual continuing lag that is not made up from the adoption of 
the return system. 

On that fact I think the evidence is clear. That means that there 
would be less immediate revenue and more debt, on a continuing 
basis. 

Now, if one pushes it to the point of considering that at some 
time in the future, when, because of this situation, there was less tax 
reduction in some other area than might have occurred if there had 
not been this lag in collections, then you get into a whole range of 
alternatives that makes the final net position, it seems to me, impossible 
to determine. 

Mr. Harrtson. Your testimony this morning was that this interest 
charge will be $5 million a year; is that correct ? 

Mr. Smrrn. That was based upon the $168 million lag figure for 
the tobacco and liquor taxes. 

Mr. Harrison. Tobacco and liquor. Now, how much would tobacco 
be alone, about a third ? 

Mr. Smirn. About a third. 

Mr. Harrison. That would be about a million and two-thirds: is 
that right ? 

Mr. Situ. Yes. 

Mr. Harrison. Is there any historical real reason why tobacco and 
liquor should be on the same basis in this matter # 

Mr. Smiru. I suppose the historical reason, which I believe goes 
back into the 1870's if not before, was from the standpoint of enforce- 
ment, and that was the way to make sure you got your tax money. 

To have a taxpaid product, you had to have a stamp evidence of 
payment of tax. I cannot venture to guess what the whole thing 
was at that time, but that would have seemed reasonable and sensible 
at that time. 

Mr. Harrison. Well, that isno longer a problem. 

Mr. Smriru. I was going to say that that, I suspect, was the his- 
torical reason stamp-excise taxes have been put into effect at a time 
when enforcement procedures and business practices and business 
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records were such that it was necessary to proceed in that fashion to 
protect the revenue. 

So we are confronted, now the Congress was confronted in 1954, with 
this differential treatment which it was felt at that time had no inher- 
ent logic and in which the Treasury agreed that it had no inherent 
logic. 

Mr. Harrison. And has none now ? 

Mr. Smirn. And has none now. 

Mr. Harrison. Now, Doctor, in that figure of $5 million a year for 
liquor and tobacco, and $1.6 million for tobacco alone, is that the total 
net increased cost to the Treasury? Is that what the Treasury would 
actually lose by the shift-over, even assuming they had to pay the 
interest ? 

Mr. Smiri. Well, there is some possible savings on the production 
of stamps. 

Mr. Harrison. How much? 

Mr. Soir. I do not remember what those figures are, Mr. Harrison. 

Mr. Harrison.’ Am I correctly informed, that when this matter was 
before the Senate Committee on Finance, that the Treasury estimated 
the cost of printing the stamps at $5 million a year? 

Mr. Smiru. I do not remember the figure but if that is in the record, 
I am sure you were correctly informed. 

Mr. Harrison. I have not seen the record and that is the reason I 
wanted to get it on the record. 

Mr. Surrn. That sounds a little high to me. 

Mr. Harrison. Does the Treasury have an estimate of the cost of 
printing the stamps for the tobacco people and the liquor people ? 

Mr. Smrru. I am sure there is one some place that I will get out. 

Mr. Harrrson. Mr. Chairman, I ask that he be allowed to put it in 
his anwer. 

Mr. Foranp. That will be done. 

(The information referred to follows :) 

The cost of stamps in connection with alcohol and tobacco taxes is estimated 
to be approximately $2 million a year. 

Mr. Smiru. I had not completed my answer to your question, Mr. 
Harrison. 

Mr. Harrison. Excuse me. 

Mr. Smiru. You asked if that was the whole element of cost? 

Mr. Harrison. Yes. 

Mr. Smrru. I want to keep before the committee as we have had 
before us in the Treasury the two ways of looking at cost, both of 
which seem to us to be significant. 

There is the interest element; that is, if you like, a recurring budget 
item. I mean I have suggested it is a recurring budget item. 

There is also the lag in receipts which we will have, depending on 
timing and frequency of the report. There is the lag of receipts which 
will influence the budget position at the time the change is made. 

These are the two ways of looking at it from different standpoints 
and each one is significant. We look at them from both standpoints. 

Mr. Harrison. All right. When the tobacco people buy these 
stamps, they are permitted to borrow the money to eae them ? 

Mr. Smrru. I beg your pardon? 

any Harrison. They are permitted to borrow the money to buy 
them ¢ 
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Mr. Smiru. I presume that is entirely up tothem. The Government 
has no interest in how they get the money. 

Mr. Harrison. I am not sure that you do not have. 

Mr. Smiru. I mean from the standpoint that there is no requirement 
that they cannot borrow the money. 

Mr. Harrison. Whatever they pay out for these stamps affects their 
corporate income-tax return, does it not? 

Mr. Surry. Well, if I may anticipate, I have had this sort of argu- 
ment from the tobacco people coming to me to the effect that their 
interest being, of course, tax deductible involves a saving in income tax. 
Now, to assume, as that argument as it was made to me by the tobacco 
people does, that this is one thing financed only by borrowed money, 
or, secondly, that a saving in interest will not in some way or other 
be reflected in price, seems sto me to be : assuming all other things being 
equal in a way which I told them I thought was extremely unrealistic 
in an industry as competitive as the cigarette industry I believe is. 

If they have a saving of cost, whether it’s a saving of interest cost 
or saving of leaf tobacco cost, or saving of any other c ‘ost, the idea that 
that is immedliately going to show up in net income and 52 percent of 
it will come back to the Government does not seem to me to be a rea- 
sonable assumption. 

Mr. Harrison. Do you think they will pass some of it on to us 
poor slaves / 

Mr. Smiru. All costs enter into the calculation. I do not mean to 
imply that there will be a certain fraction reduction of a cent per 
pack. Prices are based on cost in the aggregate sense and this would 
be a saving in cost. That is the argument “they make to us. 

I do not see how this could be carved out from other costs with 
the argument that this cost alone, contrary to other costs, would 
show as a saving of income. 

Mr. Harrison. Trying to analyze the effect that this changeover 
would have on the Tre asury ? 

Mr. Smiru. That is right. 

Mr. Harrtson. If it is true that the cost of printing stamps is $5 
million, then that alone would alleviate any loss at all, would it not? 

Mr. Smiru. I would like to refer, as I did earlier, to the fact that 
there are two ways of looking at costs, the budget receipts in the 
period of changeover as well as this additional element of cost on 
stamps. 

As I recall the discussions, there has been a discussion also from an 
enforcement standpoint, some consideration given, and a desire by 
the industry to have some stamps, not the present form of tax stamp 
but something like a strip stamp to indicate a tax-paid status, which 
would be used as a closure for the package since they need a closure 
anyway. There have been a variety of suggestions on that. 

Mr. Harrison. Certainly any reduction in this exp yense that they 
have would be bound to be reflected to some degree in their income-tax 
payments. 

Mr. Smiru. Well, I would be reluctant to agree to that. 

Mr. Harrison. Any degree? It is about $150 million that they 
have invested in tax stamps, is it not? 

Mr. Smiru. It might well be for some companies at some times, 
but to take a generalization that it would with any assurance show 
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up in net income would seem to me to be based on an unreasonable 
assumption. 

Mr. Foranp. It seems to me, Dr. Smith, that as of now the com- 
mittee has completed asking the questions that we had planned. If 
you do not mind, we will have Mr. Delk come up and answer ques- 
tions on administrative operations. 

Mr. Smrru. Thank you. 

Is it the wish of the committee, Mr. Chairman, that I stand by for 
the rest of the afternoon ? 

Mr. Foranp. That is entirely up to yourself. So far as the Chair 
is concerned, I see no need for it and we want to thank you for what 
you have done, and of course my understanding is that you and Mr. 
Stam have to be before the Senate Finance Committee tomorrow 
morning, so the committee will not need you tomorrow. If we should 
find need to question you further, perhaps we can notify you and 
you will be available Friday. 

The Chair wants to thank you, Dr. Smith, for what you have done 
and for what we expect you to do between now and the time we call 
you Age in. 

Mr. Sviru. Thank, you, Mr. Chairman. 

Mr. Foranv. Mr. Delk, will you identify yourself for purposes of 
the record ? 


STATEMENTS OF HON. 0. GORDON DELK, DEPUTY COMMISSIONER; 
AND ERNEST H. VAUGHN, DIRECTOR, AUDIT DIVISION, INTER- 
NAL REVENUE SERVICE, DEPARTMENT OF THE TREASURY 


Mr. Detx. UO. Gordon Delk, Deputy Commissioner of Internal 
Revenue. 

Mr. Foranp. Mr. Delk, I talked with Commissioner Russell Har- 
rington who, by the way, is a personal friend of mine and a grand 
fellow, a couple of days ago because the question had arisen as to 
whether you were going to speak as Mr. Delk or whether you were 
going to speak for the Commissioner, and he assured me you were 
speaking for the Commissioner. 

Therefore, under the circumstances, whatever you tell us we will 
assume is the position of the Service. 

Now, the first thing the committee would be interested in having 
is an outline of your experience and background and when you came 
to your present position, whether you are a career employee or whether 
you are one that just came from the outside, what your background 
has been in the field of excise taxes and income taxes, in particular 
the excise-tax field. 

If you do not mind giving the committee that background, we will 
be in a position to proceed. 

Mr. Detx. May I first, Mr. Chairman, say that I have asked Mr. 
Winkle to remain here with me inasmuch as he has some background 
that I may need. 

Mr. Foranp. He has been very valuable to us. 

Mr. Dex. I am generally viewed as a career employee of the Fed- 
eral Government. I have had over 26 years of Federal Government 
experience during 3 periods of employment in the Federal Govern- 
ment. Iam an attorney and have also had education as an accountant. 
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My experience with excise taxes and income taxes prior to coming 
to the Revenue Service in February of 1953 was limited to the study 
of taxation in school. I had no practical operating experience either 
in the Government or outside as a practitioner. 

Mr. Foranp. You have been in Government since 1953? 

Mr. Detx. Officially as Deputy Commissioner since March 19, 1953. 

Mr. Foranp. Thank you. 

Does anybody here want to ask a question ? 

Mr. Mason. I would like to ask this: 

Besides being Deputy Commissioner from 1953 on, you did have 
Oe e in the Government in the Bureau of Internal Revenue 
before that, did you not? 

Mr. Dex. No, sir; I came to the Bureau of Internal Revenue at 
that time. From 1928 through 1951, with one exception while I was 
overseas with the State Department as a principal mission officer, I 
was with the General Accounting Office. 

Mr. Mason. The General Accounting Office ? 

Mr. Deix. The General Accounting “Office. I was both an auditor 
and an accountant and also held various other positions all the way 
up to assistant executive officer and organized, with former Commis- 
sioner Andrews, the Division of Audits. 

During that time I was loaned to various congressional committees. 

Mr. Mason. All of that is background for your present position ¢ 

Mr. Dex. Yes, sir; thank you. 

Mr. Foranp. Mr. Delk, at the hearings conducted in October, 1 
asked representatives of the Service for information as to the number 
of taxpayers in the excise field who have been audited in recent years, 
and the percentage that those audited represented to the total excise 
taxpayers, both in terms of numbers and in terms of dollars collected. 
I limited my inquiry to the field audits. 

The material submitted in answer to this inquiry was limited to a 
period beginning January 1, 1954, and extending to June 30, 1955. It 
indicates that only a total of 25,600 field audits were made during that 
period when 4,212,268 excise-tax returns were filed. 

Now, I think the period covered in this supplemental statement 
was far too short and I would like to know how many excise-tax 
returns were filed for each of the years 1948 through 1955, the number 
of field audits in each of the years for the same period. 

In addition, I would like to know the amount of the additional 
taxes assessed during each of the years in the period covered by the 
questions above. 

Now, in examining the supplemental material submitted by you or 
by your Service, I also note that the amount of additional tax assessed 
as a result of audit procedures during the fiscal year 1954 represents 
only 2.4 percent of the collections. I wonder if you would mind stating 
for the committee the reasons why this startling low figure exists, and 
in detail, and I want comparisons made with years running back 
through 1948. 

Now, I realize that the questions I am asking are very long ques- 
tions. I am willing to repeat them, or, if you want to ask any specific 
questions as I go along, - not hesitate to break in on ~ 

Mr. Derx. Of course, I do not have those particular figures with 
me, but I would be very hans to submit such as we have for the record 
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with any explanations of them that I may be able to develop. How- 
ever, I would like to point out that we have had a particular problem 
in regard to these figures for various reasons over a period of time. 

We ourselves have been trying to analyze what our real workload is, 
what have been the accomplishments of the past, in order to make a 
comparison with what is being done now. It has left us in a very 
difficult position on many occasions. I believe that this is one of the 
areas in which there have been shifts in the basis for compiling figures 
at various times so that we cannot get back of them now to cet an 
adequate or competent explanation of what the figures show. 

I might tell you of one thing that I recall in attempting to do that. 
At one period of time we compiled figures on what was known, as I 

recall it, as a case basis. In other wor ds, if we went into X taxpayer's 
records, we would consider that one examination, even though the 
agent had 12 monthly excise tax returns with him for examination. 

“In another period of time, each return examined was counted as an 
examination, which makes it very difficult to compare the figures for 
these periods. 

Then for another period, if my recollection serves me correctly, 
the examinations of the wage tax returns and the excise tax returns 
were combined in the figures. 

During some periods of the past the reporting systems were not 
uniform within the various collection districts throughout the country 
and they also varied among the various districts as well. 

I merely point this out in order to show that it has been extremely 
difficult for us to get comparative information over a period of time; 
and secondly, to explain why it is difficult to answer what would other- 
wise be perfectly normal questions because of the impossible situations 
we have been faced w ith in many areas. 

These inconsistencies, as I understand it, have been brought about 
through varying circumstances such as the press of time when addi- 
tional taxes were imposed by law, the increase in the number of tax- 
payers, and turnover in the clerical help in field offices which could 
not keep abreast of the changes being made, and so forth. But it does 
make it very difficult and, as I say, even embarrassing because some 
of these things are normal things to expect us to have. 

Mr. Foranp. Will you make an effort to give us as closely as possible 
the information requested on this subject ? 

Mr. Detx. Yes, sir. 

(The information requested by Mr. Forand was later submitted and 
appears on p. 190.) 

Mr. Foranp. In order to be absolutely fair, I requested the staff to 
furnish you with a set of questions that we were going to put to you. 
Have you received them ? 

Mr. Detx. I received them late last night; yes, sir. 

Mr. Foranp. Now, in the hearings Mr. W inkle and Mr. V aughn, 
I believe it was, testified at length as to how uniformity is obtained 
in the excise tax field. We were informed that all excise tax rulings 
were made in Washington, but that letters of determination were made 
in the field. It was stated that the letters were supposed te rule only 
on matters which were clearly covered on law, ruling, or regulation. 

When inquiry was made as to how the Service could be sure that a 
uniform position was taken in these letters of determination, it was 
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pointed out that regional analysts had the responsibility of checking 
the director’s office and of reviewing on a sample basis the letters of 
determination. 

The question then arose as to how uniformity was secured as among 
regional analysts and it was stated that there was a review and visita- 
tion program under which teams visited every office. 

In listening to Mr. Vaughn’s testimony I got the unpression—I am 
sure that other members of the subcommittee did also—that this visi- 
tation program was a going operation and that periodically teams 
were visiting the various regional offices for purposes of checking on 
uniformity. 

However, subsequently I was informed that prior to the hearings 
in October. only one 1-man team had been sent out under this visi- 

tation program in the area of excise taxes, and that he had not had 
an opportunity to visit more than a few of the offices throughout the 
country. I believe that perhaps two trips have been made since our 
hearings in October. 

It does not seem to me, however, that this constitutes much assur- 
ance as to uniformity in the application of the excise tax law under 
the present reorganization. 

Do you have any comments to make on this? 

Mr. Dexx. Yes, sir. 

The first visit made by those men was in August 1954. Each of the 
regions, with the exception of 3, have been visited 3 times. 

In 1954—— 

Mr. Foranp. We are dealing with excise taxes now ? 

Mr. Dex. These regional analysts operate as to * of the audits 
made by a district, which would include excise taxes. I do not mean 
to say that these visits were made for the specific purpose of reviewing 
just excise taxes. As they go there, they review the whole of the 
audit work of that district, w hich would include the excise taxes. 

Mr. Foranp. Were those teams, whether 1 man or 2 men, made up 
of at least 1 specialist in excise taxes or were they all so-called general 
agents that would handle your package system of audits. 

“Mr. Dexx. It would be my impression that they are general men. 
They are not specifically or exclusively excise tax men. They were 
just generally charged with making a technical review of the audit 
work of the district. 

Mr. Foranp. How would these men know that the excise-tax reviews 
and audits and so forth were uniform if they were not so-called spe- 
cialists in that field? Do they have enough training to understand 
fully the whole package picture, or is it just: a gamble? 

Mr. De.x. We believe that they would be generally sufficiently well 
equipped to do that. Now there is a fundamental conc ept that is 
involved here. I believe, Mr. Chairman, and that is that the excise 
taxes are, with some exceptions, which I will be glad to further de- 
lineate, viewed in many ways to be no different than the income tax 
for individuals, the income tax for corporations, or the other taxes in 
many respects. Or, if you further want to refine that, there could be 
a specialist in depreciation or depletion or some other particularly 
important or difficult phase of even one task. 

So that the review system, as such, I do not believe contemplates 
having a specialist for each particular tax or a category of problem 
within a tax. 
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I would be glad to check myself on it but it is not my impression 
that there would be such specialists on a team of analysts. 

Mr. Foranp. The trouble is that the complaints that have been 
coming to us have been to the effect that the excise tax field is a very 
complicated field, as I think all of us will agree, and that in any num- 
ber of instances the men who are supposed ‘to be these analysts, or re- 
viewers or whatever you call them, in many instances were not men 
who were fully acquainted with the excise-tax picture. They might 
have been specialists in some other branch. But then those paying 
the excise tax did not feel that they were getting the treatment they 
were entitled to because these people who were doing this work were 
not prepared for it by training or experience; that is why I am 
anxious to find out just how well qualified they were. 

Naturally I am interested in all categories of taxes, income, gift, 
and so forth, but our task here is to specialize in excise taxes and that 
is why I am stressing the excise-tax picture. 

Can you tell me how well qualified these men are that have to do 
this work ? 

Mr. Krocu. Mr. Chairman, may I interrupt so that I do not get 
too far behind you? 

As I understood your opening question, you were attempting to 
determine what the Service has done to assure uniformity in de- 
termination and ruling letters that are reviewed by these analysts; 
is that correct ? 

Mr. Foranp. That is correct. 

Mr. Krocu. Before we go into the question of the qualification of 
the men who do that work, could we find out from Mr. Delk what 
the program is for the Washington review of those regional dis- 
tricts ? 

Mr. Foranp. Yes, ask your question. 

Mr. Detx. May I ask Mr. Winkle? 

Mr. Winxxx. I think, Mr. Keogh, this question came up during 
the hearings that were held in October. My testimony at that time 
was to this effect: 

There are two classes of letters that we are talking about. One 
is what we call a ruling letter. The other is what we call a so-called 
determination letter. The reason for the distinction is this: 

It was felt that there were certain kinds of inquiries that taxpayers 
sent to the Revenue Service that yielded very readily to reply on the 
basis of the law, on the basis of regulations, or on the basis of a pub- 
lished ruling. 

A comparable situation in the income tax area would be the many 
fairly routine inquiries we receive around the filing period. Similar- 
ly, there are many fairly simple questions that come into the director’s 
offices from excise taxpayers, either with respect to whether a par- 
ticular product is taxable, or perhaps they want to get squared away 

on what they are required to do since they are just starting into bus!- 
ness, or something of that kind. 

We did not see the need for a good many letters of that type to come 
into Washington for a ruling. “So we attempted for the first time, I 
might say, to lay down a line of distinction between those letters that 
we felt the field could properly and safely handle, as distinguished 
from those that had to come in to Washington for a ruling. That line, 
as I indicated a moment ago, was on the basis of whether or not the 
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request yielded readily to reply on the basis of the law, on the basis 
of regulations, or on the basis of a published ruling. 

We do not receive in Washington, for review for uniformity pur- 
poses, copies of those so-called determination letters. The assumption, 

rightly or wrongly, so far as the Washington level is concerned, is that, 
having laid down the rule, there seems no need for a 100 percent 
W ashington review of the letters. At the same time, keeping in mind 
that human nature is what it is, we recognize that there will probably 
be some departures from the rule, depending upon how one director, 
as distinguished from another, construes a particular situation. But 
we do not require copies of those letters to come into Washington in 
the excise tax area. Neither, for that matter, do we require them to 
come in for review in any other tax area with one exception. That 
is the exempt organization category, which rather recently was decen- 
tralized to the field as respects the simpler types of cases. 

The question then arose during my testimony: W ell, if that is the 
situation, then what sort of system do you have to insure that there 
is some degree of uniformity in the field, altogether apart from the 
rule? At that point Mr. Vaughn explained his visitation program. 

Mr. Krocu. Before you go into that, my recollection is that in 
October there was some category of request which the direc ae was 
under requirement to transmit to Washington or to the region, I do not 
know which, and was not authorized to issue a determination letter 

What is your practice with respect to obtaining uniformity on that? i 

Mr. Wixxte. Yes, I remember the discussion we had of that, Mr. 
Keogh, and I think at the time you raised the point that one of those 
categories was the category where the director knew that a similar 
question was pending in Washington. Then he was not authorized 
to rule on it. At which point you raised the question, quite properly 
I think, as to how the director knew that the question was pending 
here. 

As I recall, I stated that he could know it as a result of a number of 
things. He could know it as a result of a circular that we periodically 
get out to our field people which, among other things, identifies the 
major ruling areas where we think there is some « onfusion, and where 
we have sent the project to a special branch for study and research to 
see if they can bring some uniformity or some degree of certainty 
to the area. 

I think I also testified that there would be situations where, since 
requests for technical advice, which the field is free to send in to us at 
any time it wishes, come into us from the district director’s offices, 
it is quite possible for the regional analyst to find out from a particular 
director that he has sent in a request for technical advice on a par- 
ticular issue, and in turn notify the other directors’ offices in that area. 

I think at the same time I did concede that this was probably an 
area that left something to be desired in terms of absolute control 
over uniformity in the issuance of determination letters, if we assume 
that there will be cases where the field departs from the rule. I think 
that “if” is important because if the field does not depart from the 
rule, then these situations could not arise, absent reconsideration of a 
particular position. 

Mr. Kroeu. Was it not at that point that the question of the teams 
out of Washington came in? 

Mr. Winkie. Yes, sir; it was at that point. 
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Mr. Krocu. That brings you precisely to my question. 

What is the regularity with which that team or those teams out of 
Washington review the regional analysts? 

Mr. Winter. Those teams do not come from my area of respon- 
sibility, which is the technical area. Those teams come from the 
operational area so, with your permission, I will have to turn that 
phase of it over to Mr. Delk. 

Mr. Krocu. We are back now to where we started. 

Mr. Detx. Those teams have completed 3 visits with the exception 
of 3 regions in about 15 months’ time so the frequency would be some- 
where about 3 times a year. 

Mr. Foranp. Is that in the excise tax field ? 

Mr. Detx. These would include, as I say, among other things the 
excise taxes, but they are not specifically sent for that purpose. 

Mr. Foranp. How many specialists in excise taxes are on those 
teams ? 

Mr. Devx. As I previously stated, I do not now know. I would be 
glad to see if any are so designated and submit that for the record. 

_ Mr. Foranp. Do you have anybody here that could give the answer ? 

Mr. Detx. I am informed by Mr. Vaughn that we do not have men 
on those teams that would be identified as specialists. 

Mr. Foranp. Then that supports the grounds for the complaints 
that we are getting that the men who are doing this work are not 
specialists, are not men who are fully acquainted with the excise tax 
field. 

Mr. Detx. They are not specialists in the excise tax field, I have to 
agree with that, Mr. Chairman. 

Mr. Foranp. The committee has information that prior to last 
October there was only one excise tax man that made one trip around 
the country. Is that true or untrue? 

Mr. Dex. I am informed that the man whom we look upon as an 
expert in excise t:xes did make one or more trips but it was not for 
this purpose as such. 

Mr. Foranp. Therefore, on your team of analysts, we have had no 
specialist in excise taxes ? 

Mr. De.x. I think that is correct, sir. 

Mr. Foranp. Not a single one? 

Mr. Detx. That is correct, sir. 

Mr. Foranp. Do you plan to do anything about that? 

Mr. Dex. I might say that this whole area has been a problem 
with us. It is one in which I do not believe we could say that we 
have solved all the problems. I would subscribe to the view that that 
is one of the reasons why this committee is concerned about it also. 
I do not believe that we know yet all the answers to it but I do believe 
that we do have a system at present that is as good or even better in 
many instances than some of the past systems. 

7 his area has been one that I, as a matter of my own personal 
opinion, would say has been neglected a great deal. 

Mr. Foranp. Are you expressing your own personal opinion or 
that of the Department ? 

Mr. Devx. That is correct. 

Mr. Foranp. You say “that is correct”; that is your own opinion? 

Mr. Dex. That is correct. 


os 
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Mr. Foranp. What is the Service’s position on it? 

Mr. Dex. Well, as a matter of fact, from my position it has been 
discussed with me by the men in the Service as a particular problem. 
My opinion is not just born of my own experience as such. It is 
gained from consulting with the staffs concerning operating problems 
that we have to deal with which are partially pointed up by your 
previous question. 

I do believe that it has been a problem which, because of the many 
others that we have, may not have received the attention that would 
have solved all the difficulties that have existed there. 

In connection with the matter of determination letters, for illus- 
tration, in the past the collectors issued rulings which were not re- 
viewed in Washington nor were they subject to visitation. So that to 
the extent that we have brought them under some review, there is some 
improvement and an effort has been made on our part, within the man- 
power that we have, to do something about the problem. 

We recognize that it is there. We believe that there is some basis 
for concern such as you have expressed. 

Mr. Foranp. Insofar as the teams of analysts, do you have any in- 
formation as to whether these analysts have turned up any incon- 
sistencies or understatements in the excise-tax field? 

Mr. Detx. They have not come to my particular attention. I am 
not aware of any now but I could ascertain that and submit it for the 
record. 

Mr. Foranp. Check that and insert it in the record. 

Mr. Dex. Yes, sir. 

(The information referred to was later submitted and is as follows:) 

The national office has received requests for technical advice from regional and 
district offices, but our records do not disclose to what extent such requests 


originated as a result of audit action, taxpayer requests, or as a result of ques- 
tions raised on visitations by either regional or national office analysts. 


Mr. Foranp. Mr. Keogh ? 

Mr. Keocu. I would like to bring out on the record a matter that 
might be of some assistance to the Service, for that is part of our 
objective, I think; it is mine anyway. 

Before I go into that, I would like to ask you: If a taxpayer is dis- 
satisfied with the determination given by a director, can he come to 
Washington for a review of that action ? 

Mr. Winkie. If the action taken by the district director was on a 
so-called excise-tax determination letter, that is, if the taxpayer simply 
sent a request in for a determination, the answer is “Yes” in the sense 
that the taxpayer has the option of either sending his request to Wash- 
ington for a ruling or sending it to the district director. But if you 
are talking about a situation where the disrict director makes a find- 
ing as a result of an audit, then the situation is somewhat different. In 
that type of case, the only person who has the right to come to Wash- 
ington for technical advice 1s the representative of the district director. 

In other words, the only thing that the taxpayer can do is to suggest 
to the agent that the question is not clear and that it should go to 
Washingon. If the agent or his superiors decline to send it in, then 
the taxpayer’s only administrative recourse is to go to the Appellate 
Division on an abatement or refund claim. 

Mr. Keoeu. Mr. Chairman, if I may I would like to get back to 
this question, not of the specialist but those teams. 
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Mr. Foranp. Just before you ask that, I have one question here that 
has been bothering me for some time. 

You said that the excise-tax expert on the team of analysts was a 
problem that you were dealing with. I understood you to say that? 

Mr. Dex. I did not intend to identify it with the analysts. I am 
speaking of the excise field as a whole as being a problem that we are 
concerned with and will be considering what can be done with it from 
the standpoint of compliance as a whole, including the audit activity 
necessary to maintain preper compliance. I did not mean to limit it 
just to those analysts; that would be one facet of determining whether 
or not we have adequate control over the work to assure ourselves that 
there is reasonable uniformity and that we are dealing properly with 
all the other questions involved. 

I meant that the whole field of excise taxes is a problem from an 
administrative standpoint. 

Mr. Foranp. That brings up the very question that I wanted to ask. 

Why did the Service shake up its excise-tax organization if it did 
not have the answer to this problem ? 

Mr. Dexx. I could not give you the original thinking in that. At 
the time that I came into the Servi ice, it was in midstream of the re- 
organization. The audit activity of the collector’s offices had been 
assigned and moved to the audit division in each district to which the 
revenue agents had also been assigned. 

I know the reason for that was to coordinate and place under one 
organization all of the audit activities so as to get a better control 
and distribution of the manpower and bring better direction to it; 
that is the background, as I know it, at the time I came to the Service. 
That was also the recommendation that had been made. I also know, 
by the management firm which had made a study of the operating 
problems of the Revenue Service prior to my appointment. 

They also recommended putting it on a functional basis—that is, 
all like activities in one place, which meant putting all the auditing 
under one general supervision, 

Mr. Foranp. My understanding is that this shifting of the miscel- 
laneous excise-tax organization came in after both you and Mr. An- 
drews had taken over. 

Mr. Winker. May I answer that? 

Mr. Foranp. Yes. 

Mr. Winxte. The background to this situation, briefly, is this: 
Prior to reorganization there was a very definite split in the audit 

responsibility being exercised or assumed by the Revenue Service. 
The offices of the revenue agents in charge handled, for the most part, 
the larger income tax returns. 

I addition we had the collector’s offices. They handled the smaller 
income tax returns and certain of the excise taxes, such as the admis- 
sions and dues and cabaret taxes, other than in certain of our large 
cities. In New York for example, there was a special excise tax squad 
that policed the theaters and cabarets. So that you had, in effect, 
three different kinds of audit organizations, 

You had your revenue agents in charge reporting through one 
channel to Washington. They were a separate autonomous organi- 
zation in the field and there were 39 of them. In addition, you had 
64 collectors’ offices which were also set up as an autonomous organi- 

zation and had separate audit responsibilities. 
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Over and above that, you had these excise tax squads which, for the 
most part, concentrated on the large manufacturers’ excises, such as 
the automobile tax, the gasoline tax, and so forth, and to a limited ex- 
tent in the larger cities, on certain of the other taxes, notably the 
sabaret tax, the admissions tax, and the documentary stamp tax. 

Mr. Foranp. That is background, but what I am trying to get is a 
specific answer as to just why this was done. 

Mr. Winkie. Yes, sir; if I may I will try to come to that. 

For some time there had been a feeling in the Service that that was 
not the best way to deploy the money that was given to the Service 
to audit tax returns. There were three different audit organizations 
and the right hand did not always know quite what the left hand was 
doing. 

As a matter of fact, the number of excise tax agents, skilled, ex- 
perienced excise tax agents, employed by the Revenue Service prior 
to the reorganization, never exceeded more than 92 to cover the entire 
United States. 

In 1950 we had had 92, in 1949 we had 86, in 1948 we had 80, and 
in 1947 we had 86. So we were getting very scanty excise-tax cover- 
age except for the work that the deputy collectors used to do on some 
of the smaller excise-tax cases. 

Rightly or wrongly, the feeling was that the situation ought to be 
given a look to see whether that was the right kind of audit or gani- 
zation to have, and to find out whether we could more intelligently 
deploy our resources so we could be more sure of getting a better 
balanced audit spread for all of the many kinds of tax returns we are 
required to handle. 

The advisory group to the Joint Committee on Internal Revenue 
Taxation issued its report in 1948. The report of the mangement firm 
of Cresap, McCormick & Paget issued its report a year or so later. 
These two groups, and I think, if I am not mistaken, at least one 
other group recommended that something ought to be done in the 
general audit. 

So it was primarily as a result of those recommendations and, I 
think, the situation that was born out of the scandals period, that 
resulted in a decision to go ahead and reorganize. 

As a part of the reorganization, i it was decided to lodge in one 
Audit Division in each local office all audit responsibilities. 

Now, I think in that process there was certainly a dilution of the 
Service’s hard-core of experienced excise tax agents. J think they 
were scattered out. Some of them were promoted to supervisory 
jobs not exclusively in the excise tax area, and of course we had 
some retirements, and so forth. 

Briefly, it was with a view to trying to level more effectively on 
our total audit problem that the consolidation of audit activities was 
recommended. 

Insofar as uniformity is concerned, Mr. Delk touched on that for a 
moment, but may I say in all earnestness that I think 

Mr. Foranp. Before you get into the uniformity there, tell me 
just when this shift came about. When was it put into effect ? 

Mr. Winx te. I think the initial shift was made before reorganiza- 
tion. Reorganization occurred in 1952, as I recall. I have the date 
here. The excise tax field force was transferred to the jurisdiction 
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of the internal revenue agents in change, which was the initial consoli- 
dation move in January of 1952. That was about a year prior to the 
general reorganization. 

Mr. Foranp. You wanted to say something on that? 

Mr. Winx. I was going to touch on one point if I may. Prior 
to reorganization there was absolutely no Washington control or 

retense of control over the kinds of ruling letters that collectors of 
internal revenue issued in the excise-tax field. They could respond 
to any letter that they thought they should respond to. If they wished 
to send it to Washington, they were free to do it, but they were not 
under any real compulsion to. 

The present distinction between a ruling letter on the one hand and 
a determination letter on the other hand is, so far as I am aware, the 
first real effort that was made to try to spell out a line over which the 
field should not go in the interests of uniformity. 

Mr. Foranp. You said that this change came in 1952, just before 
you went into the uniformity question ? 

Mr. WINKLE. Yes, sir. 

Mr. Foranp. Am I correct in my understanding that, although that 
was put into effect officially in 1952, that all of these same people were 
subject to the control of the miscellaneous tax office. 

Mr. Winkie. No, sir; not if my recollection serves me. At the time 
that shift was made in January 1952, the Miscellaneous Tax Unit, as 
it was called, was stripped of supervisory jurisdiction over those 
agents. They became then a part of the offices of what we called our 
internal revenue agents in charge who were primarily income-tax 
officers. They still retained a technical connection with the Miscella- 
neous Tax Unit in that their requests for advice and guidance and so 
~_ that came into Washington were referred to that Unit for 
reply. 

Mr. Foranp. But it was not until 1953 that they were separated 
completely from that setup ? 

Mr. Winkie. It was in late 1952 and in 1953 that the offices of the 
internal revenue agents in charge and the collectors’ offices were done 
away with, and the audit functions all merged in what we now call 
an audit division of the Director’s office. 

Mr. Foranv. Mr. Keogh? 

Mr. Keocu. I would like to pursue a little further this hard core 
of experts in excise-tax matters. 

Mr. Winx LE. Yes, sir. 

Mr. Krocu. How many of them did you have in the New York 
area ? 

Mr. Winxte. I do not have the figures on that, Mr. Keogh, but we 
had only 3 or 4 principal locations throughout the country. 

Mr. Dex. I was going to say this, that there were about 40 there 
at 1 point that I remember. 

Mr. Krocu. They had a rank in the old Bureau that was the equiv- 
alent of an agent, did they not? 

Mr. Detx. Yes; they did have a different civil-service title, but their 
rank was equivalent to a revenue agent; you are correct, sir. 

Mr. Kroc. Under the reorganization, you absorbed most of the 
old deputy collectors of internal revenue, did you not? 

Mr. Detx. In the initial stages, they were transferred over with 
no appraisal of their background. 
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Mr. Kroen. And they are now internal revenue agents? 

Mr. Detx. Only those that subsequently were able to qualify for 
that position. 

Mr. Keoen. Are you and I talking about the same thing? 

I am talking about the old collection officers. 

Mr. Dex. That is correct. 

Mr. Kroon. Did they have to qualify under a civil-service exam- 
ination ? 

Mr. Dexx. That is correct. 

Mr. Kroon. Are you sure of that? 

Mr. Dewx. May I put it in time? 

There are two different points in time. In the initial reorganiza- 
tion, those deputy collectors were transferred and called revenue agent 
collection officers. In July, I believe it to be, and may I correct the 
record if I am wrong? But my recollection is July 1953, because of 
some question being raised as to their qualifications to operate as 
revenue agents; those who remained on examination work were re- 
quired to qualify as revenue agents, taking the examination if they 
had not previously so qualified. The remainder of those, and I might 
say for the reason that the collection work also went over under the 
Audit Division with them, remained on collection duties. The collec- 
tion work was later transferred back to the Collection Division and 
a part of the staff was transferred back and called collection officers 
thereafter. 

But those who remained on examining work were required to show 
that they had either passed the revenue agents exam or were required 
to take that exam and pass it. 

Mr. Keocu. That was a qualifying examination ? 

Mr. Dex. Yes, sir. 

Mr. Keocu. That entitled them to remain in the Audit Division? 

Mr. Dex. As revenue agents. 

Mr. Kroeu. What happened to those agents who had previously 
been assigned to Miscellaneous Tax Unit? 

Mr. Dexx. I cannot direct myself to all of them with knowledge of 
exactly what happened to each, but the reason I remember the New 
York group was that the problem arose there with regard to that 
group of around 40, as to whether or not they had the necessary 
qualifications and whether they would be required to take the revenue 
agent examination. 

Special consideration was given to them and their technical quali- 
fications. 

It is my recollection that about 20 of them were subsequently quali- 
fied. I understand that Mr. Fischgrund here knows about that de- 
velopment. May I have him tell you about that? 

Mr. Kerocu. Before he does, let me ask you what are your duties in 
the Service? You are Deputy Commissioner? 

Mr. Detx. That is correct. 

Mr. Keocu. What are you in charge of? 

Mr. Devx. I have supervision over the entire operation and man- 
agement of the Revenue Service. You may have my title confused. 

Formerly there were six deputy commissioners. 

Mr. Kerocu. I do not think I am confused. I was told that you 
were prepared to talk on these personal matters. So maybe my in- 
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formant was confused. But all right, I will have the answer from 
Mr. Fischgrund. 

Mr. Fiscucrunp. Prior to January 1952, under the former Deputy 
Commissioner of the Miscellaneous Tax Unit, with whom I served 
as a staff assistant, we had some 80 to 90 internal-revenue agents, 
excise tax. 

Mr. Krocn. They were internal-revenue agents? They were not 
collectors? 

Mr. Fiscuerunp. That is correct. 

Mr. Krocu. They were experienced in excise-tax audits? 

Mr. Fiscucrunp. That is correct. 

Mr. Krocu. I want to know what happened to them from that time 
to today. 

Mr. Fiscucrunp. Might I take a moment to give you the historical 
background ? 

Mr. Krocu. Do not give me so much background that I lose my 
vision. 

Mr. Fiscucrunp. There was one internal-revenue agent in charge, 
excise tax, in New York, with about 40 internal-revenue agents, excise 
tax, under his jurisdiction. Another one in Chicago with some 30 
agents under his jurisdiction, and a third in Los Angeles with some 20 
under his jurisdiction. The figures are round figures, Mr. Keogh. 

In January of 1952, when this excise-tax field force was transferred 
to the jurisdiction of the then existing internal-revenue agents in 
charge 

Mr. Krocu. Whose duty up to that time was primarily auditing 
income-tax returns ? 

Mr. Fiscucrunp. That is correct. 

Mr. Krocu. Now, you have these excise tax-agents under the juris- 
diction of what is primarily an income-tax office. 

Mr. Fiscucrunp. But they continued to perform their duties in the 
excise-tax field. 

Mr. Kroeu. As specialists? 

Mr. Fiscuerunp. That is correct, sir, and and they did that at what- 
ever post of duty they happened to be located. For example, in the 
Chicago area there must have been about 10 or 11 posts of duty covering 
the Midwest area. 

The New York office operated along the Atlantic coast to about as 
far south as Maryand. 

Mr. Krocu. Pardon me? 

Mr. Fiscucrunp. The New York group of excise-tax agents op- 
erated in the States along the Atlantic coast to about as far south as 
Maryland, and as far west as Pennsylvania. 

Mr. Krocu. Now, at the time that which you are just describing 
happened, those excise-tax agents did not have to take any qualifying 
examination, did they ? 

Mr. Fiscucrunp. That is my understanding, although I am not 
aware of the precise procedure that was followed. 

Mr. Krocu. Then what happened ? 

Mr. Fiscuerunp. Then when the total reorganization of the service 
took place in August of 1952, these men 

Mr. Keroeu. That was when the Audit Division was established ? 

Mr. Fiscuarunp. These men were then assigned to the audit divi- 
sion of the district director in whose district they were located. 
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Mr. Krocu. Now, what happened to those 80 or 90 excise tax agents 
at that time? 

Mr. Fiscuerunp. I am not the proper party to testify in detail on 
that, except to indicate 

Mr. Kroeu. You have been given to me as a man who can answer 
this question. 

Mr. Fiscuerunp. Up to that point, I have the background informa- 
tion. Ican say this, Mr. Keogh: That generally these men continued 
as excise tax agents, but because of their specialized experience in this 
field gained over the years many of them became group supervisors 
or group chiefs in the district offices. 

Mr. Krocu. In the Audit Division ? 

Mr. Fiscuerunp. That is correct. 

Mr. Keoeu. Supervising agents who went out on this package 
audit that was established. Was that established then ‘ 

Mr. Fiscucrunp. Shortly thereafter. They supervised not only 
the remaining excise tax agents, former excise tax agents who did not 
become group supervisors or group chiefs, but also the additions to 
that force derived from former deputy collectors who may have 
qualified later as internal revenue agents. 

Mr. Kroeu. How did they become qualified later to act as internal 
revenue agents / 

Mr. FiscueruNp. That question I will have to turn back to Mr. 
Delk. 

Mr. Krocu. Before I leave Mr. Fischgrund at this point, in August 
of 1952 when the reorganization is completed and the audit division 
of the district director’s office is set up, we have now assigned to that 
the old internal revenue agents, the old deputy collectors and the 
agents who had previously been assigned to the miscellaneous tax 
unit. 

Mr. Fiscuerunp. That is correct. I should like to mention that 
out of this group of former excise tax agents two men who occupied 
positions as excise tax agents in charge were advanced to higher posts. 
One became the director of internal revenue in Detroit, Mich., and is 
now in that position and the other is now assistant director of internal 
revenue in the upper Manhattan district. 

Mr. Kroeu. Then there should not be too many confusing situa- 
tions arising in those districts on excise taxes. 

Mr. Dek. It is my understanding that you wanted to know speci- 

‘ally what transpired in regard to the group in New York. 

Mr. Keocu. Where in August, I think, 1952, we have the district 
directors office set up and we have the audit division in that office, and 
we have springing from that audit division the old internal revenue 
agents, the old deputy collectors, and we have this hard core of special- 
ized excise tax agents. 

I want to know whether that situation continued. Have they all 
been classified as internal revenue agents ? 

Mr. Devx. May Lask Mr. Vaughn to answer that ? 

Mr. Foranp. For the record, will you identify yourself ? 

Mr. Vavucun. Mr. Ernest Vaughn, Director, Audit Division, na- 
tional office. 

The problem here has been one of meeting some of the civil service 
requirements. 
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Actually, although many of these excise tax men were moved into 
the offices of the internal revenue agents in charge, they were treated 
as nonaccountant employees. 

Mr. Keocu. When you say internal revenue agent in charge, you 
are talking about the first move ? 

Mr. VauGun. Yes, in 1952. 

We have wanted to move those men into accounting jobs. Speci- 
fically with respect to New York, on December 22, 1955, we issued 
instructions with respect to 19 of them, after study of the work of 
each one, to move them over without any examination because the 
work they had been doing had qualified them as accountants through 
experience. 

Mr. Krocu. So you have 19 of those 40 who are qualified as internal 
revenue agents under the reorganized service. 

Mr. Vaucun. There are only eight at the moment of the excise tax 
men in New York who are still under study to determine whether they 
have the accounting qualifications. Five of those came in originally as 
deputy collectors. As to the other three, the question is whether they 
have ever been assigned to real accounting work. 

Mr. Krocu. When you say five of them came in as deputy collectors, 
do you mean that five of them had gone from deputy collectors to the 
miscellaneous tax unit and then to the audit division ? 

Mr. Vaueun. They came into the audit division directly to excise 
tax work. When we combined some of the former collection officers or 
deputy collectors, there men had been doing some of the excise tax 
work. 

Mr. Krocu. You have 19 who are qualified, you have 8 under study; 
that is 27. 

Mr. Vaveun. We have a total of 45 excise tax men in New York. 
The rest of them are already qualified. 

We have eliminated through this procedure and, with the consent 
of Civil Service, a sort of dead end job problem because all of our 
other men were classified as accounting experts. 

With these men it was difficult to move them with any degree of 
flexibility or to move any men if they were apt to get in a dead-end 
job. 

In October of 1955, Civil Service gave us permission to create a job 
of internal revenue agent (excise tax), in the 512 series, which is a 
series we have always used for our regular internal revenue agents. 
So we now have them where there is a much greater opportunity to 
use them without dead-end problems, where there will be a greater 
opportunity for advancement. 

Mr. Kroeu. So you now have authority from the Civil Service 
Commission to create the position of internal revenue agent, excise? 

Mr. Vaueun. That is right, sir. 

Mr. Krocn. Are we not pretty close to where we started with this 
whole business ? 

Mr. Vaueun. Before that we had the excise tax men in a non- 
accounting job. Then if he was a trained accountant—— 

Mr. Kroaeu. I will get to that in a minute. I will try to let it sink 
in a bit. 

How many deputy collectors were taken over to the audit division 
of the district director’s office? 
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Mr. Detx. It is my recollection it was around 2,500 or 2,700, 

Mr. Keoeu. Were they required to take any qualifying examina- 
tion ? 

Mr. Dewx. Yes, sir; they were, in July 1953, required to qualify 
as revenue agents. 

Mr. Krocu. Now, is that examination principally on income-tax 
auditing ? 

Mr. Dex. My recollection is that that was a basic accounting exam- 
ination not directed to any particular tax. 

Mr. Keocu. You are actually saying to me it was basically an 
examination directed to test the qualifications of the applicant for 
income-tax auditing? Would you not agree with that statement? 

Mr. De.x. It is my recollection that these deputy collectors by and 
large had been doing examining work on the smaller returns audited 
in the collector’s offices. 

Mr. Keocu. We know that. 

Mr. Dex. The question was to establish whether they had the basic 
qualifications to do the same work or to do the same quality of exami- 
nation as a revenue agent. The Civil Service Commission decided 
that they should be required to pass a basic examination on accounting 
and auditing. The examination did not require a test of knowledge on 
any particular tax. 

Mr. Kreoeu. Under the Audit Division as it is now set up, you do 
not have the basic distinction that existed between the internal revenue 
agents in charge and the Collector of Internal Revenue with respect 
to jurisdiction over the returns, do you ? 

Mr. Devx. No, we do not. 

Mr. Kroeu. So that anyone of these 2,500 who have been collecting 
officers, deputy collectors in the old Collector’s Office, now in the audit 
division of the district director, might have assigned to him any kind 
of return to audit; is that correct ? 

Mr. Dex. That is correct, but if he does, he should have had the 
implementing training in the area in which he would be assigned to 
work, 

Mr. Keon. I do not quite understand with respect to these internal 
revenue agents, excise. Are they the ones that fall into the 512 series? 

Mr. Dex. That is right. 

Mr. Kroeu. What is their grade in civil service now, compared to 
what it has been previously ? Tsit up, or down, or the same? 

Mr. Vaueun. At the present time those men would start in grade 
7 and can go all the way up to grade 12. Their classification before 
that time, generally speaking, was about a grade lower. The top su- 
pervisor would get a grade 12. There might have been a rare excep- 
tion where the man would get a 13. 

Mr. Keoex. I am not talking about the supervisor. 

Mr. VauGun. That is the top grade. Generally speaking, they 
went to 9 and 11. 

Mr. Keocu. We have been talking about the practical difficulties 
of excise-tax returns and the technical problems and it seems to me 
that you started off with a hard core of admitted experts in excise tax 
and you have dispersed them in the audit division of the district 
director’s office in a manner that it is only accidental if any one of 
those experts will have anything to do with excise taxes. 
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I am wondering if you have not given some consideration and if you 
do not have some concern over the necessity of attempting to recreate 
another hard core of excise-tax experts, some of whom might help you 
in establishing uniformity of rulings? 

Mr. Dex. I agree with you, sir. In the New York offices, to my 
own knowledge, and in Detroit to my knowledge, we do have separate 
groups of excise-tax agents that are made up by and large of the same 
people that you are talking : about. 

They are now specializing in that. They do not make other gen- 
eral examinations. 

Mr. Keocu. In this process of revolution from excise-tax agent 
to internal-revenue agent, excise, how many of the 92 left the Service 4 

Mr. Detx. I could not give that to you offhand. I will attempt to 
get that for you. 

Mr. Krocu. How many of the 92 were downgraded ? 

Mr. Derx. I would have to supply that for the record, sir. 

Mr. Krocu. And specifically, how many former deputy collectors 
absorbed into the Audit Division of the district director’s office as 
internal revenue agents were upgraded ? 

Mr. Dexx. I will be glad to supply that for you, sir. I would like 
to point out that we w ill have to show a point in time because there is 
constant movement where they are passing exams and qualifying and 
moving over. 

So I assume you would mean about the time we made the major 
shift in 1953 ¢ 

Mr. Krocu. Yes. I do not mean to put you to too much work, but 
I would like to know what has happened to our excise-tax experts 
and I then will try to guess how long it will be before we will have 
an expert excise tax unit to help the taxpayer in his increasingly nu- 
merous and difficult problems in the field, especially on appeals, and 
especially in attempting to obtain uniformity of rulings among the 
districts and regions. 

(The information requested by Mr. Keogh was later submitted and 
appears on p. 167.) 

Mr. Foranp. Before you ask the next question, Mr. Keogh, I would 
like to ask this question :—I do not recall whether I asked this question 
or not, but we were talking about this team of analysts. 

How many such teams do you have? 

Mr. Detx. There are two teams. 

Mr. Foranp. Composed of how many people ? 

Mr. Dex. Two each. 

Mr. Foranp. Two persons on each team ? 

Mr. Dex. Yes, sir. 

Mr. Foranp. As you said before, you do not know whether they are 
experts in excise taxes or just men who have served in the Bureau of 
Internal Revenue? 

Mr. Dex. I believe I said we did not consider any of the four men 
as excise-tax experts. 

Mr. Foranp. Thank you. 

Mr. Kroeu. On that ‘subject, may I ask you, Mr. Delk: How many 
of those presently in the Appellate Division have had prior field 
training in the field of excise tax audits? 

Mr. Detx. I don’t believe I have that information available. I will 
try to obtain it and insert it in the record. 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 157 


Mr. Keoeu. It is available; is it not? 

Mr. Dexx. I would not know offhand. 

Mr. Kroexu. You would not? 

Mr. Dex. No, sir. 

Mr, Foranp. You will get that information for the record? 

Mr. Devx. Certainly. 

Mr. Foranp. It may go into the record at this point. 

(The information referred to was later given by Mr. Delk, who 
stated that of the 519 technical advisers serving in the Appellate 
Division, only 3 could be viewed as specialists in the field of excise 
taxation.) 

Mr. Krocn. Now, Mr. Chairman, may I proceed perhaps on some 
other subject ? 

Mr. Foranp. Go ahead. 

We will work another 15 minutes. 

Mr. Krocu. I would like to continue in connection with these 
rulings, the issuance of rulings, Mr. Delk. You know something 
about that, do you not? 

Mr. Devx. Yes. 

Mr. Kerocw. With respect to the issuance of rulings, the prior 
hearings brought out the suggestion that some procedure for the cen- 
tralized review of oral tax rulings issued be required whether in the 
field or by the excise tax ruling branch here in Washington in order 
that reasonable assurance of uniformity might be achieved. 

Are you still of that opinion, or were you ever of that opinion? 

Mr. Detx. I believe I did not get the first part of your question. 

Mr. Kroc. That some procedure for centralized review—we have 
been skirting around it and I am giving it to you directly now—that 
some procedure for centralized review of all excise tax rulings should 
be required, whether that be in the field or whether it be by the excise 
tax ruling branch here in Washington. 

Mr. Detx. I think I can say that we certainly will give considera- 
tion to that, particularly since this committee has shown its interest 
in it. 

Mr. Keroeu. At the hearings last fall the testimony from your 
Service indicated that you were then following the policy of publish- 
ing many more rulings than have previously been done. At that time 
the inquiry was made as to what the Service intended to do about 
the many rulings issued in the past in unpublished form which under 
the new policy are the type of rulings that would have been published. 

My recollection is that we never did get a complete answer to what 
the Service intended to do to catch up with that and I wondered if 
you had any up-to-date views on that. 

Mr. Detx. The Commissioner has not had time to consider that 
because he has been in office a short time and I would not be able to 
speak for him on that. 

Mr. Krocu. You say the Commissioner has not had time because 
he has been in office a short time? 

Mr. Detx. Yes, sir. 

Mr. Keocu. Is not the Service a continuing agency? Do you 
start new with each new commissioner ? 

Mr. Detx. Well, the matter of adopting a new policy in regard 
to matters when there is a new commissioner, I believe would be 
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for him % consider. We would not be authorized to do it without his 
approval. 

Mr. Keocu. You mean since October until now no further con- 
eee? has been given to catching up with those unpublished 
rulings? 

Mr. Dexix. Not to my knowledge, sir; not by the Commissioner. 

Mr. Kroeu. If any consideration had been given, you would know of 
it? 

Mr. Dex. By the Commissioner, I think I would; yes, sir. 

Mr. Krocu. By anybody you would know it, would you not? 

Mr. Dex. I would be generally aware of it; yes, sir. If it had 
come up to the point of being prepared for a recommendation for 
the Commissioner, I would know about it. 

I am quite certain that the staff has been considering the prob- 
lem which is involved in it, if that is what you mean, sir, so that 
they would be prepared to discuss the ramifications of it with the 
Commissioner. 

To that extent I am quite certain that they have been giving 
consideration to it. 

Mr. Krocu. In their earlier testimony the representatives of the 
Service indicated a series of tests would be followed in determining 
whether a ruling should be published. In that connection I wonder 
if that would mean that all rulings dealing with manufacturer’s fair 
orice or fair manufacturer’s price are of sufficient importance to 

published and if since the beginning of its new program the 
service has published all important rulings in that area. 

Mr. Dex. I could not speak as to that. I might ask Mr. Winkle 
to comment on that. 

Mr. Winu te. The situation is this: There are three types of cases 
where the service is called upon to establish a fair manufacturers’ 
price. One is where the manufacturer sells at retail. 

The second is where he sells on consignment. 

The third is where he sells at less than arm’s length. 

Mr. Keroau. We had a little discussion on that general subject 
today and yesterday. 

Mr. Winxte. That is correct. The two that give us difficulty are 
the first and third, the retail situation and the less than arm’s length 
transaction. 

Now, there have been a total of some 10 or 11 rulings published, 
about 8 of which have been published since 1953, largely in the area 
of establishing a price where the article is sold at retail. That is 
because that situation accommodates itself to more uniform treat- 
ment on an industrywide basis. We get together with the indus- 
try groups there and decide on a fair manufacturers’ price for the 
industry. 

The number of rulings we have published in the third category, 
the less than arm’s length transactions area, have been relatively few. 

There have been, as I recall, 2, perhaps 3. That is because, rightly 
or wrongly, we have considered that those rulings treat of facts 
peculiar to particular situations and that they are not of such general 
interest as the retail rulings. In the last analysis we have to consider 
the facts in each case. 

But there has been a grand total of some 10 or 11 rulings published 
covering both pricing situations. Perhaps 1 or 2 more. 
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Mr. Krocu. I think this question might be directed to you, Mr. 
Winkle. Do you recall the dettenion we had previously about that 
form 720 for reporting ? 

Mr. Winxte. Yes, sir; very much. j 

Mr. Kroon. I think the Service was gracious enough at that time 
to indicate that perhaps the form was in need of change ? 

Mr. WinkELeE. Yes, sir. 

Mr. Krocu. And have those changes been put into effect? 

Mr. Winx te. No, sir; they have not, as yet. Primarily because 
of the tremendous amount of work we have had to do in getting out 
the income-tax forms. Under our present plans, however, we hope 
to be able to come up with a revised form by the third quarter of this 
year ; that is in the fall of this year. 

Also, as I indicated during my testimony in October, we intend, of 
course, to consult with the interested industry groups before we come 
up with the final form. ; 

Mr. Krocu. As compared with the excise tax the income tax, of 
course, is far more important; is it not ? 

Mr. Winkie. That is the general impression ; yes, sir. 

Mr. Krocu. Whenever there is a conflict between income tax and 
excise tax that conflict is generally resolved in favor of income tax? 

Mr. Wink ez. If it is a priority matter, I think that is a fair state- 
ment ; yes, sir. 

Mr. Krocu. That would follow right down the line so that any time 
you have an attempt to combine the two the tendency is always to 
give preference and priority to the income tax ¢ 

Mr. Winxtz. That could happen. I think there are a number of 
other reasons for it, also. 


Mr. Krocu. The principal reason is that you get in more revenue 
from the income tax. 

Mr. Wrnxtez. That is right. In addition to that there has been 
the impression—I know this from having talked to old-time excise- 
tax agents about recruitment problems—many fellows seem to feel 
that experience in excise-tax work doesn’t have too much market value 
if they choose to go on the outside after they have been with the 
Service for a few years. 


Moreover, erroneously, I’m sure, they are looked upon as temporary 
taxes. 

Mr. Foranp. That brings to my mind quite a thought. 

Mr. Krocu. Excuse me. I just want to observe that our service is in 
good hands so long as it retains its sense of humor. 

Mr. Wryxtez. Thank you, sir. 

Mr. Foranp. The fact of the matter is that as all will recall in the 
early part of our hearings last October we were referring to the 
excise taxes as the orphan and what has just been said bears that out. 

It also brings to my mind one thought. In view of the fact that 
of all the things that have been said here relative to the excise taxes, 
I am all the more concerned at the shakeup that has taken place, if 
it is so difficult to recruit men to do that kind of work. 

It is hard to believe that sufficient consideration was given at the 
time that the excise tax organization was shaken up. We really have 
some concern over that with so many trained men that have had to 
leave the service for one reason or the other. 
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In many instances they were forced out, I understand, something 
in excess of 3,000 persons left the Service about the time of the re- 
organization. Is that figure correct? 

Mr. Dex. I would not know how to answer that for the simple 
reason that I don’t know whether we could identify them directly. 
There was a large number, sir. 

Mr. Foranp. I understand there were 3,000 who left the Internal 
Revenue Service about the time of the reorganization. 

Mr. Dex. Over a period of time there was quite a reduction. At 
the time I first entered the Service people were leaving faster than we 
could recruit them. 

Mr. Foranp. I know morale was very low, complaints were numer- 
ous. We could not seem to put our finger exactly on what was what. 
I came to the conclusion that insufficient consideration was given be- 
fore that move was made. I hope as a result of all these complaints 
that have come to light that the Internal Revenue Service will give 
very, very serious thought to not treating the excise tax as an orphan 
child, but will see that those who have to pay those taxes are given 
equality of treatment, with those who pay income taxes and corporate 
taxes, and what have you. 

Mr. Kroon. If I may add to that statement, Mr. Chairman, to make 
certain, too, that those who previously have become experts in this 
field should not be treated unjustly by reason of these changes. 

Mr. Foranp. That is true. 

Another thing that worried me considerably is the fact that over 
the years the Service has been training people. I recall during the 
80th Congress there was quite a reduction in the personnel because of 
a reduction in the appropriation. The result was then that these 
men that the taxpayers had paid to train left the Service, went out 
and engaged in tax work and were using the training they had gotten 
at the expense of the taxpayers to fight the Government and protect 
other taxpayers. 

Mr. Dex. I think that is a fair statement, sir. 

Mr. Foranp. I am absolutely sure it is because I have been quite 
concerned in the tax field for a great number of years. I have watched 
developments and many times I was not satisfied. 

Mr. Dex. Mr. Chairman, you would then appreciate hearing that 
during that past year the rate of loss of agents oF all categories Fell to 
one-half of what it was the previous year. 

Mr. Foranp. About one-half? 

Mr. Detx. About one-half. 

We felt that it was the result of stabilizing the activities, the 
training that we have been doing so as to gain the confidence of the 
men; and that they knew exactly where they were going to be and 
what their work was going to be. It was important to us in our 
drive to recognize the problems and work them out. The reason 
why I was familiar with the fact that there were specialized groups 
of excise agents in the New York and Chicago and Detroit offices—I 
cannot recall offhand as to others, but I am quite certain that there 
are—was that that problem was brought to my attention specifically 
by our director at Detroit, who was formerly head of the excise tax 
agents in that area. He was one of those initially responsible for 
making important the consideration of the separate groups and to 
get adequate pay and grades for them. 
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This problem we are working on here with the New York group 
which Mr. Keogh is quite familiar with, was an outgrowth of that. 

We do believe that we are now on the uptrend strongly on that and 
we hope that we will shortly be recognized, that we have solved most 
of these problems, not perfectly in every case, but we are well on the 
road. The rate of loss of our personnel has fallen so that we believe 
that is a real vote of confidence in the fact that we are moving toward 
an adequate solution of the problem and recognition of the people 
and the importance of the work they are doing with proper grades 
and pay. 

Mr. Foranp. We realize that it is a very tough problem. 

Mr. Detx. It is, sir. 

Mr. Foranp. And we can sympathize with you, but I, for one, feel 
that unless we bring these matters to your attention as pointedly as 
they are brought to our attention, then they probably will be over- 
looked. 

In order to avoid that, we are trying, this committee and every one 
of us, is trying its best to contribute something to the solving of a 
difficult problem. 

I am sure you people are going to do the same thing. 

Mr. Detk. Yes, sir. 

Mr. Kroecu. If I may observe, I find it difficult to understand why, 
if there is a need for excise tax agents in the New York area, there 
should be any necessity to disperse those who have proven their 
ability and assign them to other fields of work. I do not quite follow 
the theory behind that. 

Mr. Mason. Mr. Chairman, may I make the concluding statement 
of the day ? 

Mr. Foranp. Mr. Mason is recognized. 

Mr. Mason. From all I can gather all of these headaches, or prac- 
tically all of them that we are confronted with in this excise-tax field 
and most of the inequities that we have discovered in the excise-tax 
field can be wiped out, done away with, by removing all of these excise 
taxes, practically speaking, and adopting in lieu thereof a simple flat 
5 percent manufacturer’s excise tax, collected at the source on all end 
products. 

Then you are going to do away with 90 percent of your headaches in 
the excise-tax field. 

Mr. Foranp. I will say one thing for the gentleman from Tllinois, 
he is consistent, 

Mr. Mason. And persistent. 

Mr. Foranp. Mr. Delk, we thank you and your group. I under- 
stand that tomorrow Mr. Smith, Mr. Stam, and several of the mem- 
bers of the committee have to be before the Senate Finance Committee 
on some bills that have already passed here. 

So we will recess the hearings until Friday morning at 10 o’clock. 

Will you be available Friday morning ? 

Mr. Dek. Yes, sir; I will. 

Mr. Foranp. The committee will recess until Friday morning at 
10 o’clock. 

(Thereupon, at 4:05 p. m., the committee was recessed, to recon- 
vene at 10a. m., Friday, January 13, 1956). 
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Hovse or REPRESENTATIVES, 

SuscoMMITTEE ON Excise Tax TecHnicaL AnD ADMINIS- 

TRATIVE PROBLEMS, OF THE COMMITTEE ON Ways AND MEANS, 

Washington, D. C. 

The subcommittee met at 10:05 a. m., pursuant to adjournment, in 
the hearing room of the Committee on Ways and Means, Hon. Aime 
J. Forand (chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will come to order. 


STATEMENTS OF. HON. JUSTIN F. WINKLE, ASSISTANT COMMIS- 
SIONER OF INTERNAL REVENUE (TECHNICAL) ; 0. GORDON DELK, 
DEPUTY COMMISSIONER, INTERNAL REVENUE SERVICE; AND 
CLIFFORD W. STOWE, DIRECTOR, APPELLATE DIVISION, INTER- 
NAL REVENUE SERVICE 


Mr. Delk, we are glad to have you with us again this morning. I 
was wondering if you had had an opportunity to talk with the Com- 
missioner on some of the points that we had discussed and on which 
you said that you would have to consult with the Commissioner. 

Are you prepared to give us a report on that ? 

Mr. Dexix. Yes, sir, | am. 

Mr. Foranp. Feel free to do so. 

Mr. De.x. The committee examined into whether or not we made 
a central review of determination letters issued by the district offices. 
And if the chairman recalls, we said that we, up to this time, had 
not made such a review, That has been taken up with the Commis- 
sioner, and he has decided that we should make a limited test within 
the available facilities to determine the extent of uniformity among 
the districts on those letters of determination; and, secondly, to 
determine what it would cost us to have a permanent program of 
that nature if a test indicated that was desirable. He asked that I 
convey that to the committee this morning. 

Mr. Foranp. I am very glad, and I am sure the committee is very 
glad, to have that information. Because the question of uniformity 
has been one on which we have gotten a great deal of complaints, 
and I believe your statement is going to be very helpful. 

Is there any other point, now that you want to speak on before 
we start the questioning ? 

Mr. Detx. The committee also asked what the Commissioner’s 
view would be with respect to going back and attempting to publish 
previously issued rulings in the excise tax field. 
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There was a statement made, I believe on page 154 of the October 
hearings, at which point Mr. Winkle, testifying there, stated the 
then existing policy. I was asked day before yesterday whether that 
would be a continuing policy. I would like Mr. Winkle to tell you, 
if he will of the discussion we have had with the Commissioner on 
that. 

Mr. Foranp. We shall be glad to hear Mr. Winkle. 

Mr. Wryxtrxz. Mr. Chairman, as Mr. Delk indicates, in October Mr. 
Herlong raised the question as to whether we had any plans with 
respect to any of the many unpublished rulings issued in the past 
which, under the new policy, would be published rulings. And my 
response, if I may read it, was this: 

Mr. Herlong, we very definitely have plans to take care of that problem. 
What we were confronted with at the time this expanded publication policy 
became effective was a choice as to the extent to which we would go back and 
pick up old rulings, as distinguished from leveling most of our attention on 
more current problems. Technological changes in the industries, of course, 
sometimes outdate rulings or at least make them much less significant than 
they were at the time they were issued. However, as I indicated earlier, 
what we hope to do is to incorporate in the new regulations all significant old 
rulings that have not yet been published. We think desirably that would be 
the better way to do it, rather than to pick them up and simply put them in 
our Internal Revenue Bulletin. 

One of the other reasons why we think that would be the more 
desirable way to do it, Mr. Chairman, is this: When we issue regula- 
tions, we are required under the Administrative Procedure Act to 
prepublish those regulations in proposed form in order to give tax- 
payers an opportunity to comment on them or protest them. In view 
of the fact that there are literally hundreds, if not thousands, of old 
unpublished rulings, and in view of the further fact that we don’t 
know how many of those rulings have application today, either be- 
cause of changes in the statute itself or because of changes in the 
way in which business is done, we think desirably that what we 
should do is to pick up as many of those old rulings as we think are 
still of importance and interest, put them in the regulations, and in 
that way give the interested industry groups an opportunity to ex- 
press themselves as to whether we have done the job as well as we 
like to hope we would. 

Mr. Foranp. How long do you think it will take to do that? 

Mr. Winkie. That gets back to another question that was asked 
earlier, that is, when are we going to get the new excise regulations 
out? And I am afraid, sir, 1 am in the same position now as I was 
then, in explaining that the excise tax regulations have been given a 
rather low priority. It is simply a matter of determining where we 
should first put our limited resources. Rightly or wrongly, and I 
think rightly, we decided to put them on the income tax regulations, 
because that is the area where most of the changes in substance were 
made in the Revenue Code of 1954. 

I think during October one of the gentlemen on the committee 
asked me whether that would mean we would be getting them out 
within a year, 2 years, or what have you, and I expressed the hope 
that they would definitely be out within a year; at which point Mr. 
Smith expressed himself as feeling that the Treasury would be very 
much disappointed if that were not true. But I am sorry to say I 
cannot nail it down any more definitely than that. 
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Mr. Foranp. Any questions, Mr. Mason? 

Mr. Mason. Yes. I just wanted to clarify that. 

As to these back regulations that are still pertinent and that still 
should be available for businessmen to consult, are you expecting to 
get those out in a pamphlet by themselves, and from now on these 
others will be published in your bulletins, and so forth? 

Mr. Winkie. Our plans are these, Mr. Mason: There are presently 
regulations covering each of the major excise tax areas, published in 
separate pamphlet form. 

Mr, Mason. Yes. 

Mr. WinkKtE. To the extent that the 1954 Code made no changes in 
substance in the excise tax provisions, those regulations as amended 
by various Treasury decisions are still good. True it is that the section 
numbers don’t correspond with the new code. But the substance is 
still there. 

I think the complaints go to the fact that they are not complete, in 
the sense that they have not picked up a lot of developments in the 
rulings area since they were first Sceaa So that our tiene are to get 
out a completely new revision of the existing regulations and bring 
them up to date by incorporating in them as many of these old rulings, 
that admittedly we have not published, as we think are of importance. 

Mr. Mason. That clarifies it, Mr. Chairman. 

Mr. Foranp. Do these regulations reflect the number of the cases 
that have come down from the courts ? 

Mr. Winkte. The present regulations, sir? 

Mr. Foranp. Those regulations that you are referring to now. 

Mr. Winkte. The present regulations I would say, by and large, do 
not reflect many of the cases that have come down from the court since 
they were first issued. But the plans for the revision of the regula- 
tions very definitely are to take into account those cases that have 
come down since that time. 

Mr. Mason. They will be brought right up to date. 

Mr. Wingte. Yes,sir. That isthe point. 

Mr. Foranp. Do you havea further statement, Mr. Delk ? 

Mr. Dexx. Yes, sir. I was asked how many technical advisers we 
have in the appellate divisions throughout the country. We have 519. 
We were further asked how many of those were excise tax specialists. 
We would view only 3 as being of that classification, who are located 
in the New York office, and who handle all excise tax cases coming 
to that division. We do not have any that are so identified in the 
other divisions. 

Mr. Foranp. 3 out of 53, did you say ? 

Mr. Dexx. 519. 

Mr. Foranp. 3 out of 519. 

Mr. Dex. That is right. 

Mr. Foranp. Is there any thought being given to the possibility of 
setting up, for instance, a special category to handle the excise tax 
questions? You have, for example, the Alcohol and Tobacco Tax 
Division. 

Mr. Decx. Thought was given to that in several occasions in the 
last several years. Currently it will be reviewed in the light of this 
committee’s inquiry and interest. 

I can speak as to the past, if we did give thought to it, and we did 
not believe it should have the same organization as the Alcohol and 
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Tobacco Tax Unit, due to very fundamental differences. For illus- 
tration, in the alcohol and tobacco tax field, they have a function there 
that is not present in the other excise taxes. The requirement under 
the Internal Revenue Code and under the Federal Alcohol Admin- 
istration Act that there be supervision, even, as you might characterize 
it, from the stage the raw materials go into the products, through the 
actual processing, all the way through the licensing of retailers, whole- 
salers, distillers, the bottling, the labeling, the advertising, the trans- 
portation, and so forth. This presents a different problem than is 
present in the other excise tax fields. For that reason alone, the alcohol 
and tobacco tax would have to be organized differently from the other 
excise tax fields, due to licensing control, the control and supervision 
of the actual distilling installations, and so on. 

Mr. Foranp. I realize that there is quite a difference. But my 
thought was that basically there are two categories there. And the 
excise tax, from all of the complaints that we have received, prob- 
ably is in a category, while not identical to the Alcohol and Tobacco 
Tax Division—necessarily is in a category by itself. It is a compli- 
cated proposition, where specializing is required. And that is the 
reason why I am glad to hear that consideration is being given, in 
view of what has been going on since this committee has been func- 
tioning here, that the Service will review that point, keeping in mind 
the complaints as well as the expressions of the committee members. 

Mr. Dex. I had an opportunity to discuss that, and the commit- 
tee’s viewpoint, with the Commissioner. He expressed himself as 
being certainly interested in getting to a restudy of that problem 
as soon as he can. But at this point he does not feel he can express 
himself on it, as he has not had an opportunity to really study it. 

Mr. Foranp. Not a final decision. But at least consideration will 
be given to it. 

Mr. Dex. That is right. 

Mr. Foranp. Mr. Mason? 

Mr. Mason. You stated that you have 3 excise tax experts in the 
New York office, and those are the only 3 experts you would classify 
among this eight-hundred-odd number. But you have testified previ- 
ously that the head of the Excise Tax Unit is still the head of the 
Detroit office. He is still an expert, even if in charge of the whole of- 
fice, is he not?) And you must have 30 or 40 of your experts that were 
assigned to that work now scattered through the different offices, 
And they are still not less expert_because they are now doing other 
work; is that right? 

Mr. Detx. I would say generally that is correct, sir. 

Mr. Foranp. But the very important point. there is that they are 
not doing the type of work for which they are specialists, and there- 
fore they cannot. be considered as being actively engaged in the kind 
of work for which they are specialists and of which there is a shortage, 
according to the complaints which we have received. 

Mr. De x. I believe that is correet, sir. 

Another point which was raised the other day which I was unable 
to answer was how many of the former excise-tax specialists in the 
regional squads, as we have characterized them here, have been pro- 
moted or downgraded as a consequence of subsequent developments. 
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We have been able to identify those fairly completely up to this point. 
The information we do have is that 16 of 76 have been upgraded and 
only 1 has been downgraded. 

Mr. Foranp. And what happened to the others? 

Mr. Detx. That would account for the 76. There were three that 
some of our records indicated as excise-tax people, that we have not 
yet been able to locate as to where they are: We thought you might 

. interested in that information now, although it is not entirely 
complete at this point. 

Mr. Foranp. Do you have in your record there the number that left 
the Service for one reason or another during that given period? 

Mr. Detx. We have not been able to get together all of that. The 
figures that we do have come from certain records we could easily lay 
our hands on. For illustration, we are not certain as to whether or 


not the one that Mr. Mason referred to is in or out of these figures. 


He is now a Director but formerly headed the entire midwestern squad. 
So we do not propose to say this is the final information we will have 
when we complete this search for the committee. 

Mr. Foranp. When you do complete the search, you will furnish the 
figures? 

Mr. Detx. Yes. We will insert it in the record. 

(The material referred to is as follows :) 


While there were as many as 92 experienced excise-tax agents in 1950, in the 
month of January 1952 there were a total of only 79 persons employed on 4 
excise-tax special squads as examining officers. These special squads operated 
in jurisdictional areas designated: as the Northeastern States area, the Great 
Lakes and Ohio Valley area, the Midcontinent and Southeastern States area, 
and the Pacific coast and Rocky Mountain area. On January 20, 1952, the per- 
sonnel of these squads was assigned to the offices of several internal-revenué 


‘agents in charge (income tax) and ultimately to the office of the district director 


for the district in which the individual’s post of duty was located. Of this total 
of 79, there are still employed on excise-tax examinations, 54 agents of whom 
all but 1 are at the same post of duty. The balance of 25 have been reassigned, 
retired, or deceased. Of those, 1 is a district director of internal revenue, 2 have 
been assigned to review staffs, 10 have retired, 2 have been assigned to inspec- 
tion, 1 has been assigned as a special agent, 1 has been assigned to pension trust, 
3 are deceased, 1 assigned to estate tax, 1 has been removed for cause, and 3 have 
resigned. 

As to upgrading and downgrading, of the 62 still employed by the Service, our 
records show that 25 have been upgraded, I downgraded, and 36 are at the same 


grade level. 


Late in 1953 we made a management decision to divorce all auditing work 
from the collection activity and absorb all this work in the audit divisions of 
the district offices. We authorized the reassignment of collection officers (for- 
merly known as deputy collectors), who were qualified for positions of internal- 
revenue agent in the audit divisions, in proportion to the additional workload 
absorbed from the collection activity. A survey made in October 1955 reveals 
that between July 1, 1953, and September 30, 1955, we reassigned 2,865 former 
collection officers to the position of internal-revenue agent. An overwhelming 
majority of these people were transferred without any change in grade. Most 
of these employees were in grade GS-7. Because of the difference in grade struc- 
ture, a few collection officers were transferred from grades GS-6 and 8 to posi- 
tions of internal-revenue agent in grades GS-7 and 9. Some of the collection 
officers were given a 1-grade increase and others voluntarily accepted a 1-grade 
reduction, depending upon the qualifications of the individuals and the avail- 
ability of positions based on workload in the particular location. Before any 
of these collection officers were placed in internal-revenue-agent positions, their 
backgrounds were carefully reviewed and, if they had not already done so, they 
were required to pass a Civil Service-approved written test in accounting. 
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Mr. Foranp. Do you have anything further? 

Mr. Dexx. I believe that completes the immediate information we 
have been able to get. 

Mr. Foranp. We thank you for your promptness in giving us that 
information. 

I have a pretty long question here. Iam going to try to read it and 
make it as short as I can. 

During the October session of these hearings I put the following 
question to Mr. Vaughn: 


The Commissioner’s reports show that miscellaneous excise-tax collections in 
1954 amounted to $5,155 million, and that aleohol- and tobacco-tax collections 
amounted to $4,363 million. It also reported that additional taxes assessed as a 
result of direct enforcement efforts in the miscellaneous excises amounted to $25 
million and the alcohol and tobacco taxes amounted to $3 million. These addi- 
tional taxes assessed in the case of miscellaneous excise taxes amounted to 
slightly less than one-half of 1 percent of total miscellaneous excise-tax collec- 
tions. In the case of alcohol and tobacco taxes they amounted to seven one- 
hundredths of 1 percent of total collections. In the case of income, estate, gift, 
and excess-profits taxes the comparable percentage in 1954 was 2.22 percent. 
Also, it should be pointed out that additional taxes assessed as a percentage of 
total collections in the case of miscellaneous excise taxes in 1950 amounted to 
slightly more than 1 percent as contrasted to less than one-half of 1 percent in 
1954. Can you explain why additional taxes assessed in the case of miscel- 
laneous excise taxes have fallen off by approximately 50 percent from the 1950 
level in terms of percentages? And would you give us an explanation why this 
percentage is so much lower than the additional tax assessed in the case of in- 
come, estate, gift, and excess-profits taxes for the same period? 

Now, Mr. Delk, I would like to ask you to answer these questions for 
me but, before you do so, I would like to point out that I had great dif- 
ficulty in understanding Mr. Vaughn’s answers. He answered the 
question on two principal grounds: (1) That the difference was ex- 
plained by the increase in collections as a result of better business con- 
ditions and (2) that personnel levels had not increased in proportion to 
the volume of collections caused by better business conditions. Now, 
in examining the reasoning behind Mr. Vaughn’s answers, it is dif- 
ficult for me to understand why a mere increase in the amount of vol- 
untary tax payments as a result of a higher level in business should 
cause the percentage of enforcement collections to total collections to 
fall off; and, secondly, I would like to draw attention to the fact that 
internal-revenue agents increased from 7,815 in 1952 to 10,894 in 1955 
and that special agents for the same period increased from 1,218 to 
1,300 and that other enforcement personnel, except collection officers 
and office auditors, increased from 3,593 to 3,655, with only collection 
officers falling off during the period, and that falling off was due 
largely, if I understand it, to the transfer of 3,317 collection officers to 
the audit divisions during the period of 1953 to 1954. 

Would you care to comment upon Mr. Vaughn’s answer to my ques- 
tion, and would you please proceed to answer my question in your 
own way ? 

Now, you may have my written question if you care to have it. Or 
do you have a copy of that? . 

Mr. Deux. I have been supplied with it, sir. 

I think to answer your first inquiry, I might say that Mr. Vaughn’s 
answer is a very general answer. I think that to get the answer you 
are seeking, a great deal of analysis work will have to be done. And 
earlier in my appearance here we discussed generally the problem 
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of the figures over the years and the consistencies in the reporting 
system, making it virtually impossible in some cases to present an 
answer to questions arising out of the very figures themselves. 

I am not yet prepared to say to the committee what we can do in 
getting this exact answer. I am prepared to say to you, however, 
that I think some of the concern you have raised is valid, and we 
should attempt to get the information. And that we will do it, and 
we will submit it as we can. 

Now, generally, I do not think, if I may say so, that the comparison 
between the alcohol and tobacco tax field and the other excise-tax 
field is really a very sound comparison, for the reason that in the 
alcohol and tobacco tax field we have, if I recall correctly, approxi- 
mately 933 personnel stationed in the plants of the manufacturers, 
who maintain constant surveillance of the manufacturing process. 
Therefore there is not the opportunity in the legal field, you might 
say, of alcohol and tobacco tax, of going astray, that there is in the 
other excise-tax fields, where the manufacturing process otherwise is 
not under constant supervision and surveillance. 

However, the question posed as to excise taxes and income taxes I 
think is a valid one. I do not know the answer to this point. And 
it is at that point that we will have to do some research and analysis 
of the figures that are available to attempt to get an answer to it. 

I spoke earlier of the fact that we had made some attempt in this 
direction before. It had not, to the extent that we had done that, 
given us the answers. But we will pursue it and attempt to come up 
with some better answers for the committee. 

Mr. Foranp. Will you be able to get that to us, say, within a week? 

Mr. Detx. All that we can do, we will do in a week. 

Mr. Foranp. Because our intention is to try to conclude the open 
hearings today and then allow about a week for digesting of the 
answers to our questions, and then go into executive session probably 
a week from Monday. 

Mr. Detx. I should think we would be able to get it by a week 
from today. 

(The information requested by Mr. Forand was later submitted and 
is as follows :) 

The Commissioner’s annual report for fiscal year 1954 states that $7.5 million 
(p. 22) was assessed as a result of excise-tax examinations. In fiscal year 
1950 the comparable figure was $12.1 million. In attempting to isolate the 
reasons for an apparent drop in collections as a result of audit we found that 
due to misunderstanding of revised reporting instructions the data were incon- 
sistently reported as between districts and our studies since October 1955 indi- 
eate that it would be impossible at this late date to obtain corrected figures 
reflecting these assessments to show unequivocally the amount assessed as a 
result of audit in fiscal year 1954. 

Since we do not know the actual amount assessed as a result of examinations 
in excise-tax cases we are unable to determine the percentage of total collections 
made as a result of audit, nor can we compare it either favorably or unfavorably 
with the percentage of total collections made as a result of audit in the income, 
estate, gift, and excess profits tax area. 

Mr. Foranp. I think you will realize that the April 1 date for 
excise taxes is coming fast, and if we are going to be effective in our 
work we must get our report to the full Committee on Ways and Means 
in order for the committee to take whatever action is necessary. 

Mr. Mason ¢ 
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Mr. Mason. The inference is that if there has been a drop in the 
receipts as a result of enforcement—and there has, according to those 
figures—this reorganization that has been put through in your depart- 
ment and this increase in personnel that we have authorized, for which 
personnel have been an has not brought about more efficiency in the 
enforcement of collections. And of course that is the crux of it, and 
that is the thing we would like to have you answer, as to why those 


things have not brought about more receipts from the enforcement 
angle. 


Mr. Dex. Yes, sir. 

Mr. Winkle has informed me that he has further information. 

Mr. Win«xe. If I may, Mr. Chairman: There are some thoughts 
that have occurred to me in connection with the question of why 
the percentage of additional tax assessed in the case of income, estate, 
and gift, and excess profits taxes, is so much in excess of the addi- 
tional taxes assessed in the case of the excise taxes. I think that there 
are three points that have to be kept in mind in that connection. 
These are not necessarily in the order of their importance, but the first 
one is the admitted fact—and it has been conceded here at various 
times during the hearings—that much more attention has been given 
to income-tax enforcement than to excise-tax enforcement. 

Secondly, I think it is pretty clear, too, that the income-tax area 
and the estate and gift and excess-profits tax areas inherently give 
rise to more controversies than does the excise-tax area. 

And thirdly, of course, you have the fact that because the income- 
tax rates are so high, the dollar value of the average deficiency that 
is turned up im an income-tax case is much more than the dollar value 
that would be turned up in an excise-tax case, even though the agent 
might have put the same amount of time on both cases. 

I do not suggest that those are the only reasons, but I think they 
have some pertinence to the question. 

The other question, that 1s, as to whether there is an explanation 
as to why additional taxes assessed in the case of the excises have fallen 
off by approximately 50 percent from the 1950 level, I am confident, 
myself, is explainable in part in terms of this: 

The figures reflecting so-called additional taxes assessed in the 
excise-tax area prior to, I would say, about 1952—I may be wrong 
by a year one way or the other, there—were not, in my judgment, 
very solid figures, for this reason: I think many of them, and I think 
the records disclose this, included as additional taxes collected what 
in fact were delinquent taxes, or new taxes. To get a true compari- 
sion, here, an “additional” tax assessment ere he looked upon as 
being only an amount. that is over and above the amount that was 
originally reported by the taxpayer on his return. And in the excise- 
tax area, I am confident that our inquires that were conducted some 
time ago on this disclosed that in many cases the old collectors’ offices, 
and in some cases, the excise-tax squads included as “additional” taxes 
assessed amounts which, in fact, were new or delinquent taxes assessed 
against taxpayers who had not filed returns, or against taxpayers who 
were delinquent in filing. I am pretty sure that will account for some 
of the difference but probably, of course not all of it. 


Mr. Foranp. In other words, you feel that the basic figures were 
not sound figures? 
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Mr. Wink eE. I do not think that the figures are strictly comparable, 
Mr. Chairman. How much they may be off, I do not know. But Iam 
confident in my own mind that they are not strictly comparable; that 
the base that is used today to define what is an additional tax in the 
excise-tax area is different from the concept that was, in practice, fol- 
lowed in the old days. 

Mr. Foranp. I understand that our staff checked these figures with 
people in your office, and that there was no such question raised at that 
time. They seemed to go along with the fact that these were good, 
sound figures, 

Mr. Winkie. There may not have been any question. It occurs to 
me as my own personal reaction to it, however, sir. 

Mr. Foranp. Thank you. 

Mr. Delk, going back to the comparison of the Alcohol and Tobacco 
Tax Division that we discussed a few moments ago: In the case of the 
field organization, why would it not be a good idea to have an excise- 
tax unit of one or more persons in each district director’s office, which 
would be under the district director only for housekeeping purposes, 
but otherwise be responsible to an excise-tax unit here in Washington’ 

Has that point been given consideration ? 

Mr. Dex. It was given consideration, and it was not thought to 
be a desirable organization. However, in part recognizing the very 
question that you have raised and the problem of proper administra- 
tion of the tax, there was established, or reestablished if you want it 
at a point in time, the special excise-tax groups in offices at the district 
level. And I believe we have already discussed whether or not we have 
experts on the various groups in the field. But we did not feel it 
should be separately organized as a separate complete unit of organi- 
zation. It was not considered feasible either regionally or nationally, 
as the alcohol and tobacco tax is on a regional basis, or as the excise 
taxes were formerly to have an excise-tax unit directly responsible 
exclusively to the Washington office on a vertical basis. 

Mr. Foranp. Do you not think it might ease the situation a great 
deal if we could be sure that we have at least one excise-tax expert in 
each director’s office ? 

Mr. Deux. I think from your standpoint that might be correct, sir. 
But if I may use an example for illustration, conditions in the District 
of Wyoming would not necessarily justify one there. Take the Dis- 
tricts of North and South Dakota. I doubt that the workload would 
justify one there. But I might point out that, for illustration, in the 
Omaha region, because of small districts like the two Dakotas and 
Wyoming, the regional commissioner has authorized, with the ap- 
proval of the national office, the calling upon other districts that have 
specialists, by those districts, whenever they may need them. 

Now, in the estate and gift tax field, for illustration, I happen to 
recall this specifically : That work is handled, even in North and South 
Dakota, out of the St. Paul office. They send over their specialists in 
those fields. The work there would not occupy a person full time in 
that field, nor would it to be so in excise taxes. There is organizational 
flexibility to cover that, where it is deemed necessary. 

Now, as to some of these groups we have previously referred to, that 
were stationed in, I believe, three different locations, under the re- 
organization those men were not necessarily—while they spoke of the 
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headquarters being in New York, San Francisco, and so on, for illus- 
tration—stationed in those cities; these men were stationed in many 
other cities. And when the district concept was installed, those men 
were kept where they were stationed, in the same districts. 

So to that extent they were where they were before the reorganiza- 
tion, although supervised on a district basis. And as we pointed 
out, there were at that time in those special groups about 77 to 80 
men. There are today 199 such men identified as specialists in the 
various districts. So there has been no reduction in the number of the 
men specializing in this field. To the contrary, there are more of 
them. 

Mr. Foranp. The point that I am very anxious to clear up is that 
we make sure that there is available in each director's office an expert 
in excise taxes. Whether that man be there on full time or, say, for 
instance, 1 week in each month, as the need would show up, so that 
the taxpayer would not have to run from one area to another in order 
to clear up whatever difficulties he is having—I think you get the point 
Tam trying to make. 

Mr. Derk. Yes, sir. And that is the fundamental policy of the 
Service, that he not be required to do that. It would be up to the 
district if a case arose in which an expert was needed to see that 
one was called from another district to handle the matter if they did 
not have one available. 

Mr. Foranp. Now I am going to a very different subject, one that 
is a little bit personal. You know that as a result of the consolidation 
of offices, many of the so-called smaller offices were brought into the 
big office. Inthe State of Rhode Island practically everything is done 
out of Providence. In the city of Pawtucket, a city of 77,000, Central 
Falls and Pawtucket being practically one city, although nobody can 
seem to find the dividing line, the combined population of what I might 
call the Greater Pawtucket area is approximately 125,000 people. 

We had a full-time revenue office in the city of Pawtucket, but that 
was wiped out and was closed up. And here last Thursday I got a call 
from home that there were numerous complaints by taxpayers who 
were going to the Pawtucket City Hall, where the office used to be, 
and inquiring as to where the revenue office was, only to be told that 
it was in Providence. Many of these were older people, people who 
were unable to prepare their own returns, seeking help, and so forth. 

So when I got a call from one of the State senators, I called the 
regional office in Boston and sought to speak to Mr. Gallahan, the 
man in charge. He was not there. I talked with his assistant, a Mr. 
Taggert. He told me that at the time he could not give me a definite 
answer but he would check it and call me back. 

I waited until Tuesday. On Tuesday I talked with him again, and 
he said Mr. Gallahan was in Washington and was going to try to 
reach me by telephone. And, finally, on Wednesday Mr. Gallahan 
did call my office. Iwas notthere. And he said that, of course, under 
the circumstances, this proposition was being handled by the Provi- 
dence office, and he had contacted Mr. O’Connell, the director, and he 
would get in touch with me directly. That was on the 11th. 

Lo and behold, last night I pick up a copy of the Pawtucket Times 
of January 10 and there appears a story that men from Mr. O’Con- 
nell’s office were in the city of Pawtucket checking on this proposition, 
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and as a result of the request of Mayor McCarthy, of the city, the office 
will be open—and they give the dates between now and April 15. 

Now, how much respect, how much consideration, does Mr. Gallahan 
or Mr. Taggert or Mr. O’Connell have for the Congressman from that 
district? I do not mind telling you I was burned up—that instead 
of reporting to me, as they should have done, the press gets the story 
and breaks it. I think under normal conditions I would not make a 
public issue of it, but while you are here now and we are discussing 
this I am bringing it right to the horse’s mouth, so to speak, and I 
hope that you will pass on the word to these fellows that if that is the 
game they are going to play I am going to be rough with them. 

Mr. Dex. I think you are justified, sir, in your attitude, and I 
apologize on the basis of what you have outlined here. 

Mr. Foranp. You are not the man who has to apologize, but you 
are the man I think to whom I should report this incident. 

Mr. Dexx. I appreciate that. And that will be brought to the atten- 
tion of the Commissioner. 

Mr. Foranp. Because the least I could have expected when I talked 
to them on Thursday was that by Friday I could have had a telephone 
call from them telling what they were doing. I should at least have 
had the courtesy of a reply within 24 hours. 

Mr. Dexx. I think you were entitled to that, sir. 

Mr. Foranp. Mr. Harrison will inquire. 

Mr. Harrison. Mr. Delk, the President in his farm message recom- 
mended that farmers be exempt from the 2-cent excise tax on gasoline 
when used for nonhighway purposes. Now, as a member of this com- 
mittee, and also as a member of the Ways and Means Committee that 
sat in on the hearings on the Fallon bill last year, I have been inquir- 
ing about that for some time. And last year the Treasury and the 
Internal Revenue Service told me that such an exemption would create 
such administration complexities and would be accompanied by such 
widespread evasion that it could not be administered. 

Will you tell us how you intend to administer the exemption if the 

Congress enacts such a provision 4 
‘ Mr. Dex. I do not believe at this point, sir, that I could outline for 
you exactly how, as there are several alternative approaches to admin- 
istering that credit or refund. I use both of those terms, because there 
are several ways that it could be handled. I don’t believe that I could 
at this time tell you just which procedure might be used, nor the 
details of it. 

Mr. Harrison. Well, has Mr. Winkle considered that either ? 

Mr. Wrnxte. Mr. Harrison, if I may, I would like to review the 
situation so far as the Service’s attitude toward, and interest in, this 
matter of a gasoline-tax exemption is concerned. 

During the October hearings there was some discussion of it, and 
at that time I endeavored to explain that when I appeared in executive 
session of the Public Works Committee it was for the purpose of out- 
lining for the benefits of the committee what administrative problems 
would follow in the wake of a gasoline-tax exemption. That I at- 
tempted to do, stating at the outset that from a pure operating and 
administrative at only, without taking into account any policy 


considerations, which is not the functional responsibility of Internal 
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Revenue Service, we always took a rather dim view of any excise-tax 
exemption. 

That was purely and simply, I would like to emphasize, on the basis 
of the kinds of administrative problems that exemptions create for the 
Service. 

At the same time, as I testified in October before this committee in 
response to a question from Mr. Keogh on another exemption, if, in 
the judgment of the Congress, it is decided that the overriding policy 
considerations are such that an exemption ought to be written into the 
statute, we then proceed to do the very best we can to administer it. 

We have many exemptions in the statute that we are trying to ove 
with now. As to precisely how this particular exemption would be 
administered, I am not prepared to say at this time, because I have not 
been in on the recent discussions of the action taken the other day. 
There are a number of possibilities, including the direct refund route, 
which is followed by some of the States. 

There is also, of course, the possibility of permitting the farmers to 
take a credit for the amount of the gasoline tax on their income-tax 
returns. 

Thirdly, there is a possibility of handling it by way of a credit mech- 
anism, whereby the credit flows on back to the gasoline producer, who 
is the statutory taxpayer. 

As to which one of those particular methods would be used, very 
frankly, sir, 1 don’t know. They all have their problems. 

Mr. Harrison. Do you think this change in the law will be accom- 
panied by the loss of revenue in evasions that the Treasury thought 
it would last year / 

Mr. Winx&te. I think that the extent to which there would be evasion 
of the tax would depend, to some degree, upon what type of system 
of administration was used. Any exemption has potentials for eva- 
sion, depending upon how much of an enforcement mechanism the 
Service has. 

Mr. Harrison. What system do you think would be better ? 

Mr. Winkie. I don’t know that I have given the matter sufficient 
thought to answer that, Mr. Harrison. 

Mr. Harrison. Now, the problem would be no greater, nor any less, 
for other nonhighway exemptions than farmers, would it? 

Mr. Winxkte. No. I think that is a fair statement, from the stand- 
point of administrative and enforcement difficulties. 

Mr. Harrison. Mr. Delk, Mr. Winkle in his testimony on Tuesday 
gave an extensive list of reasons as to why a special appellate procedure 
should not be used in the case of excise tax. His answer, however, 
for the most part, quite appropriately was directed toward the possi- 
bility of review by the Tax Court, since the question was based on the 
American Bar Association recommendation. 

However, I should like to inquire about a slightly different type of 
appellate procedure. And that is as to the feasibility of an excise-tax 
review body within the Internal Revenue Service itself, with, but inde- 
pendent of, excise operations, rulemaking, and regulations. 

This would be a review body to which the taxpayer could appeal 
from an adverse ruling, a demand for a payment of additional excise 
tax, or from an administrative regulation he thought was improper. 
While advance payment. of tax need not be a condition which would 
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have to be met to make the appeal, yet I see no reason why this type 
of appellate procedure mun not be used without delaying in any 
manner the payment of taxes. 

It seems to me that an excise-tax review body of the type that I 
have outlined in general terms would offer taxpayers a substitute, at 
least in the area of excise taxes, to taking problems to the Tax Court, 
while at the same time meeting most, if not all, of the objections 
raised by Mr. Winkle. 

I would like to have the Treasury comment. 

Mr. Devx. In general, I would like to comment on that, and then 
I would like to have more specifically comments by Mr. Clifford Stowe, 
who is Director of our Appellate Division in the national office. 

Mr. Harrtson.. Thank you, sir. 

Mr, Devx. On a broad policy or principle basis, we could not see 
where such a separate organization for appellate processes would be 
any more necessary for excise taxes than it would be for others, such 
as individual income, corporate income, and so forth. 

Now, I think it may be well for the committee to hear in more 
detail the actual operation and function of the Appellate Division as 
to why that view is held. And on that basis, I would like to have 
Mr. Stowe comment on the appellate operation, that approach to the 
problem. 

Mr. Harrison, I might point out that as to other taxes, you now 
have the Tax Court. Is that not true? 

Mr. Dek. Yes. 

Mr. Stowe. My name is Clifford W. Stowe, Director of the Ap- 
pellate Division of the national office. 

If I understood Congressman Harrison’s question correctly, I think 
that the answer might well be made that there already exists within 
the Appellate Division the opportunity for appeal, which I under- 
stand the Congressman wants to have made available. 

The Appellate Division does have jurisdiction over appeals with re- 
spect to practically all of the excise and employment taxes, excluding 
only narcotics, firearms, wagering, alcohol, and tobacco taxes. 

Now, it is true that under the present situation those cases may be 
taken on appeal to the Appellate Division only as claims for abate- 
ment or claims for refund. But there does exist that appeal function 
with respect for excise taxes within the Internal Revenue Service at 
the present time. 

Mr. Harrison. They cannot get a ruling until there is an assessment, 
can they? 

Mr. Srowe. Yes, sir. I believe Mr. Winkle will tell you that the 
ruling possibility exists. 

The Appellate Division passes upon the dispute with respect to 
the amount of-the liability of the taxpayer as to a particular period 
or with respect to a specific return. 

Mr. Harrison. I think it has been testified here that there are only 
3 experts out of 519. 

Mr. Stowe. Well, sir, perhaps the choice of words is unfortunate 
there. We do not have men wine specialize solely on the excise taxes 
except in New York City. The reason for that is rather simple, sir. 

During fiscal 1955, for example, 20 of the 41 appellate offices in 
the country received less than 5 excise tax cases. 
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Mr. Harrison. Well, can they appeal an adverse ruling? Can a 
taxpayer appeal an adverse ruling ¢ 

Mr. Stowe. Most certainly. 

Mr. Harrison. Hecan. Before the assessment ? 

Mr. Stowe. Not before the assessment. No, sir. Under the pres- 
ent situation, the tax is assessed first, and then the case comes to 
the Appellate Division on the basis of a claim for abatement or a claim 
for refund. 

The claim for abatement, of course, is made after assessment but 
before payment. The claim for refund is made after assessment and 
payment. 

Mr. Harrtson. He has to post. a bond, does he not? 

Mr. Srowe. In the claim for abatement, I believe that is true, sir. 

Mr. Harrison. He cannot appeal a ruling until the assessment is 
made? 

Mr. Stowe. I think that Mr. Winkle could clarify that situation in 
terms of rulings as opposed to adjudication of disputes. 

Mr. Harrtson. I mean, he cannot appeal the ruling until the as- 
sessment is made. And that means that the service has made up its 
mind, 

Mr. Srowr. The service has not made up its mind finally and con- 
clusively, sir, until the case is finally disposed of. And that means 
after the Appellate Division has concluded its consideration of his 
appeal, if he chooses to make such appeal. 

Mr. Harrison. Why should he not be allowed to appeal from a 
ruling before assessment is made ? 

Mr. Stowe. As a practical matter, sir, I believe he has that oppor- 
tunity in the Director’s office. Because before assessment is made, he 
has the same opportunity for informal conference in an excise tax 
as he has in an income tax case. 

Mr. Harrison. But that gives him an appeal only to the people 
who decided he should pay it. That is not an independent appeal. 

Mr. Srowr. That is quite right, sir. That is why the Appellate 
Division has been set up at the regional level, in order to give him 
that right of appeal on a de novo basis independent of the people who 
made the initial determination. 

sf S Harrison. We seem to be going around in a circle here. Go 
ahead. 

Mr. Foranp. Do the people who make the original decision either 
present the case to the appellate group, or just turn over the records 
to the appellate group, or do they sit in on the consideration by the 
appellate group ? 

Mr. Stowe. The examining officers make their investigations from 
the records of the taxpayer, discuss with him the results of their find- 
ings, and then prepare a formal written report of their findings. 

On the basis of that report, the taxpayer then has, at his election, 
the right to ask for review in the Appellate Division. 

The record which comes to the Appellate Division consists of the 
report of the examining officer and the taxpayer’s written protest. 

Now, in the consideration of the case before the Appellate Division, 
if it becomes material the taxpayer then may introduce his records 
for examination by the appellate conferee. 

It is not customary for the examining officers to participate in those 
conferences, although they are not excluded as a matter of rule. 








EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 177 


We find, however, that as a general proposition, in our attempt to 
arbitrate or conciliate the differences of view, it is preferable that we 
deal exclusively with the taxpayer or his designated representative. 

Mr. Foranp. In other words, the decision is made on the record, 
rather than by a personal appearance by the examining officer. 

Mr. Stowe. That is correct, sir. 

Mr. Foranp. That clears up the point. 

Excuse me for breaking in. 

Mr. Harrison. That is all right. 

Now, without specialized knowledge in the Appellate Division, 
how do they have the basis for making any decision except going along 
with the agent ? 

Mr. Stowe. Well, sir, the difference between an agent and an expert 
having specialized knowledge is a little bit difficult to deal with here, 
I am afraid. If you appreciate that the personnel of the Appellate 
Division offices in the regions are men of long experience in tax ad- 
ministration and in the conciliation of disputes, that they are men of 
substantial professional background in accounting and law, that they 
have access to all of the sources of information as to the state of the 
law in the form of the statute, the regulations, rulings, court decisions, 
as well as access to the facilities of the technical people here in Wash- 
ington, I think you can appreciate, sir, that actual investigative ex- 
perience in the excise tax field is not a fundamental necessity. 

F Mr. ae You think three men could keep up with all that, 
o you 

Mr. Stowe. Well, sir, those three men to whom Mr. Delk referred 
are in the New York City office. We have men in 40 other offices around 
the country who are competent to deal with these cases when and as 
they arise. 

The New York City office, however, is the only one in the count 
which has had a sufficient volume of excise and employment tax wor 
to justify the employmerit of any one on a full-time basis. 

If, for example, as I indicated, 20°of the 41 offices in the past fiscal 
year had less than 5 cases, we obviously could not justify the employ- 
ment of a person whose background, training, and experience were 
exclusively in the excise-tax field. 

Mr. Harrison. Well, that comes back, then, to the reason for that. 
And in that connection, is not this statement accurate: that there is 
today no opportunity for the taxpayer to obtain an independent ruling 
from an adverse decision or re lation without an assessment? Is 
that not an accurate statement ? 

Mr. Srowe. If you state it “without prior assessment,” I will agree 
with you,Congressman. That is correct. 

Mr. Harrison. Is it not true that the Appellate Division contacts 
a revenue agent who made the report ? 

Mr. Stowe. Will you clarify that question, please, sir? 

Mr. Harrison. Calls him on the phone, or gets in touch with him. 
The Appellate Division I am talking about today. 

Mr. Biers. Not as a matter of general practice. It may occur 
in some few instances where there is some necessity for clarifying 
factual matters. 

Mr. Harrison. He does not cal] the taxpayer, does he? 

Mr. Stowe. Well, sir, let me say that his first contact is with the 
taxpayer or his representative and that ordinarily is sufficient. Now, 
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if in the course of their conferences, in an attempt to resolve. the 
factual or legal questions which are in dispute, representations of fact 

are made, which are contrary to the findings of the revenue agent, it is 
not infrequently necessary to contact the revenue agent to go back to 

make a further investigation of the records in an attempt to resolve 

eo differences which exist in the record, as to what the essential 
acts are. 

Mr. Harrison. And do you think that that ex parte consultation, 
more or less star chamber consultation, between the Appellate Divi- 
sion and the agent gives the edge to the agent and not to the taxpayer ? 

Mr. Stowe. No, sir, I do not. I absolutely do not believe that. 

Mr. Harrtson. Would you recommend such procedure in our courts 
of law? 

Mr. Srowe. I beg your pardon ? 

Mr. Harrison. Would you recommend such procedure in our 
courts of law, contact by the judge ex parte with one of the litigants 
and not with the other? 

Mr. Srowr. In a court of law, isn’t it a fact that the judge hears 
the testimony of both parties to the dispute ? 

Mr. Harrison. Yes. Would you recommend that while he is 
making up his mind it be considered proper for him to call one party 
to the dispute for private discussion in the case in the absence of the 
other ? : 

Mr. Srowr. Well, sir, I don’t believe I am in a position to answer 
that question. I think, however, that there is an indication of a mis- 
understanding on your part, possibly, as to the purposes for these 
contacts where it is necessary for them to occur. They are merely 
for the purpose of trying to clarify the record by resolving the differ- 
ences as to factual situations. 

Mr. Harrison. Suppose the judge called up one of the parties and 
said he is doing it merely for the purpose of clarifying the record and 
straightening out the factual situation. 

Mr. Srowe. I am afraid I don’t have an answer to that, Congress- 
man. 

Mr. Mason. Will the gentleman yield there ? 

Mr. Harrison. I yield. I give up the floor. 

Mr. Mason. As I understand it, these appellate groups do have 
firsthand personal contact with the taxpayer or the taxpayer’s agent 
in order to get that viewpoint. And then he only has first hand con- 
tact with the report of the revenue agent. And if there is a difference 
between that report and the personal presentation on the part of the 
taxpayer, then he must clarify, of course, that difference. But in a 
court of law, both parties are there personally appearing before the 
judge and presenting each one his own particular case. And so there 
is no parallel, as I see it, between the work of the appellate group in 
your organization and the court of law or the judge. 

Mr. Foranp. On that very subject, would it not be fair to the tax: 
payer, if he goes up on appeal, that the Appellate Division, having 
had no prior study of the case, should bring in both parties and discuss 
it at the same conference? 

Mr. Stowe. That is one way of doing it, sir. 

As T have already indicated, the Appellate Division has the written 
record made by the examining officer, which is presumed to be com- 
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plete insofar as representing the factual] findings of the investigative 
officer who has had access to the records of the taxpayer. It also 
represents his.conclusions as to the taxability of the transactions or 
income of the taxpayer based on the facts as he has found them. 

Now, when the taxpayer asks that his case be brought to the Appel- 
late Division, he prepares a written document known as a protest or 
brief, in which he states which determinations made by the examining 
officer he does not agree with and the reasons why he does not agree. 
Those reasons may go to the essential facts for purposes of determin- 
ing taxability; they may go to a difference as to the interpretation of 
the law as they apply to those facts. 

The appellate conferee then has before him for study, before contact 
with anyone, the written record made by the examining officer and 
the written statement of exceptions which the taxpayer has filed. 

Now, as I have tried to indicate, there are some occasions where 
the taxpayer avers that the facts as he knows them are not the facts 
as stated by the agent in his examining report. Our first contact is 
with the taxpayer or his accredited representative. There is a dis- 
cussion, an attempt to resolve the differences. On occasion the tax- 
payer will bring in the pertinent records to display them to the appel- 
late conferee. Not infrequently it is possible to resolve those factual 
differences in that manner and at that time. 

On other occasions, where there are disputes which still are not 
resolved in that conference, it may be necessary for the appellate 
man to send the file back to the Director with the request that the 
revenue agent recontact the taxpayer, reexamine the records, and make 
some further verification of the facts for the purpose of clarifying the 
record. 

Mr. Foranp. That is the very point I am trying to make here. I 
think in fairness to the taxpayer, after the appellate group has had 
an opportunity to study the brief, so-called, the papers submitted 
by each side, rather than have the Appellate Division contact one 
individual at one time and another at another time, both should be 
present; and at that time, if there is fault on one side or the other, 
let it be discussed, and there settled in that conference. I think that 
would be fair. 

Other than that, it is only human that if Iam working with you I 
am perhaps going to be a little bit prejudiced on your side if there 
is a question of doubt in my mind; whereas if I were in the presence 
of the other party involved, I would say: “Allright. Hereitis. Now, 
I think this is it. How about this?” Then you could go in and discuss 
it in the presence of the opposition. 

I think that would be the fair way to do it, rather than have them 
come in one atatime. That is my view. 

Mr. Harrison, did you have something to add? 

Mr. Harrison. Just in that connection, as I understand it, the pur- 
pose of that ex parte conference between the Appellate Division and 
the agent is to clarify facts; is that right? Is that not one of the 
purposes ? 

Mr. Stowe. That is right. And may I say, sir, that when you use 
the term “ex parte conference,” that is not quite accurate. The more 
common practice is to refer the file back to the Director with the 
request that certain things be done with respect to further verification 
of facts. 
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Mr. Harrison. I thought we had agreed that the practice was for 
the Appellate Division to call the agent on the phone maybe and ask 
you for clarification of facts; is that correct ? 

Mr. Stowe. That might occasionally happen, sir, in the interest 
of expediting matters, particularly if it were something of a rela- 
tively simple nature. I do not think that is a common practice. 

Mr. Harrison. Now, when that is done, what chance does the tax- 
payer have to even know that the agents are giving additional facts 
that do not appear in the record or has given his interpretation of 
facts that do? 

Mr. Srowr. The agent, sir, would have to get those facts from the 
taxpayer’s records, which would necessitate a contact by the agent 
with the taxpayer. And then, furthermore, when those facts have 
been relayed to the Appellate Division, the taxpayer is again ad- 
vised of those factual developments by the agent. So if he still is 
not in agreement, he may elect to bring in his own records. Because 
very frequently there is a physical problem of bringing in all of the 
records which would be necessary to support a conference which in- 
volved the presence of the revenue agent and the taxpayer’s repre- 
sentative as well as the appellate conferee. 

Mr. Harrison. How is the taxpayer advised of a telephone conver- 
sation between the agent and the Appellate Division ? 

Mr. Stowe. It would depend entirely upon the nature of the con- 
versation and its purpose. In other words, if it was for the purpose 
of clarifying further facts which necessitated the revenue agent again 
contacting the taxpayer or his representative, of course, he would be 
advised at that time. If it was something which could be clarified 
from the working papers or other records of the agent and was ma- 
terial, then the appellate conferee would advise the taxpayer or his 
representative. 

Mr. Harrison. Then what? 

Mr. Srowe. I say if it was a matter that the revenue agent could 
answer from his work papers or other records which he might have in 
his possession, and it was relevant to the question which was at issue, 
then whatever information was required by the appellate conferee 
of the agent would be communicated to the taxpayer or his agent 
by the appellate conferee. 

Mr. Harrison. Always? 

Mr. Srowe. So far as I know, yes, if it was relevant. 

Mr. Harrison. Always after a conversation between the appellate 
conferee and the agent the record of that conversation is communicated 
to the taxpayer ? 

Mr. Srower. I did not say the record was communicated, sir. 

Mr. Harrison. Well, is there a record communicated to him? 

Mr. Srowe. No written record that I know of, no. sir. 

Mr. Foranp. Another thought has come into my mind during this 
discussion, Mr. Stowe. That is that many taxpayers have an ac- 
countant that goes over their record to prepare their materials for 

them, but they are not entitled to appear as the representative of the 
taxpayer. He has to have somebody, if his case is going to be carried 
up a little higher, that is accredited to practice before the Depart- 
ment, either a lawyer or an accountant who has been so accredited. 
Is that correct ? 
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Mr. Stowe. He has to have an accredited representative to appear 
as his advocate in a proceeding before the Appellate Division. But 
that opportunity to be accredited is available to anyone who has pro- 
fessional standing. In other words, anyone who is a certified public 
accountant in good standing can secure his enrollment card by merely 
presenting to the committee on practice his professional qualifications. 

Mr. Foranp. But he has to be a certified public accountant. 

Mr. Stowe. That is true, sir. 

Mr. Foranp. And there are many taxpayers who hire accountants 
who are not certified public accountants. 

Mr. Srowe. That is quite right, sir. But those men who are not 
certified can also secure admission to practice by taking a written 
examination. 

Mr. Foranp. Yes. But that still does not hit the point that I am 
trying to make. 

We are referring now to whether an accountant would be accredited 
or not. The point I am trying to make is that many taxpayers are 
unable themselves to present their case properly. They have to have 
somebody to help them out. The man that they think is the best able 
to do that is the accountant who keeps the books for them. And un- 
less they happen to have hired an accountant who is a certified public 
accountant, then they are at sea. They themselves must present their 
case, or they have got to go out and spend additional money to hire 
someone who is not familiar with their case. Is that not right? 

Mr. Srowe. That is true, sir. 

Mr. Detx. May I comment on that? 

I have a thought that may not have occurred to Mr. Stowe on that. 
The taxpayer may bring in anyone to testify as evidence in the case. 
Referring to the person who actually kept his books, he could produce 
him as evidence. 

Mr. Foranp. But he cannot argue the case. 

Mr. Detx. He could not argue the case. 

Mr. Foranp. Therefore, the taxpeyer must be his own advocate un- 
der those circumstances. 

Mr. Dex. If he does not i an enrolled person, yes, sir. 

Mr. Foranp. That is the point I was trying to clear up there. Be- 
cause I knew there was some kind of misunderstanding relative to who 
might appear to act as an advocate in a case of this sort. 

Can you tell me, Mr. Delk, how much decentralization of the ex- 
cise-tax activity has been accomplished since Mr. Andrews first took 
office # 

Mr. Dex. I would like to have Mr. Winkle answer. I would hesi- 
tate in answering that unless I had time to recall each of the in- 
cidents. 

(The following information was submitted :) 

Mr. Andrews assumed the duties as Commissioner of Internal Revenue on 
February 4, 1953. On June 10, 1953, instructions were issued authorizing dis- 
trict directors to accept offers in compromise up to $500 in amount, which were 
filed on and after July 1, 1953. (On December 2, 1955, this authority was ex- 
tended to include offers in compromise up to $5,000.) This authority extends 
to the excise-tax area as well as other taxes. This is the only area in which 


there was further dencentralization in the excise-tax area during Mr. Andrews 
term of office. 
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Mr. Wrvxte. I think I can answer that, Mr. Forand. 

The principal areas that we normally think about when we think of 
decentralization are the audit of the tax returns, the settlement of 
excise-tax disputes, and the issuance of rulings; and, to a more limited 
extent, the acceptance of offers in compromise. 

So far as the audit of returns is concerned, that was decentralized 
prior to Commissioner Andrews’ entering office. So far as the rulings 
work is concerned, that was never decentralized. But during Commis- 
sioner Andrews’ term, an effort was made to clarify the circumstances 
under which routine requests, that I indicated the other day were 
clearly answerable on the basis of the law or the regulations, could be 
handled by the field. I think the net effect of that action perhaps was 
a tightening up in terms of cautioning the field not to rule on many 
situations which theretofore they had ruled on. 

So far as settlements are concerned, it is my recollection that the 
Appellate Division was given jurisdiction over appeals in excise tax 
cases in January 1952, which was before Commissioner Andrews came 
into office. 

So far as the acceptance of offers in compromise is concerned, my 
recollection is that during Commissioner Andrews’ term there was an 
increase in the monetary amount that the field could handle, but that 
basically, before he came into office there had been some decentraliza- 
tion in the offer in compromise area. That is my recollection, subject 
to check. 

Mr. Foranp. Will you check and submit something as complete 
as possible on that? 

Mr. Wrnxte. I will be glad to. 

Mr. Foranp. It will be very helpful to us. 

(The following information was later submitted :) 

In Com. Mim. 6756, dated January 9, 1952, provision was first made for appeals 
to the Appellate Division with respect to excise tax issues. This mimeograph 
was signed by Commissioner Dunlap. 

Mr. Foranp. We have been receiving a number of complaints that 
there has been too much decentralization. Do you not think there 
has been too much responsibility given to the field, that Washington 
has more or less passed the buck to the field rather than trying to 
have a complete setup here in Washington review all of those 
activities ? 

Either Mr. Delk or Mr. Winkle. 

Mr. WinxkLP. That is certainly a many-sided question, Mr. Chair- 
man, and one on which there can be honest differences of opinion. 
I think one point that is frequently overlooked is this: that the 
basic and most important decentralization move that was ever taken 
by the Internal Revenue Service was taken back in 1938 and 1939, 
when, for the first time, the case settlements were decentralized to 
the field. Since that time, all during the forties, and in the early 
fifties, there were other decentralization moves made. There was 
a very pronounced feeling, however, that the rulings function and the 
regulations function were two functions that should remain central- 
ized. The effort to clarify the situation in the rulings area that I 
spoke about a moment ago was not for the purpose of decentralizing 
the technical rulings work. It was rather what we thought was 
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a commonsense action that had for its purpose not requiring a tax- 
payer to come into Washington on a clear-cut inquiry. 

The problem, of course, is one of trying to cope with the job of 
handling millions of returns of various kinds and descriptions and 
of enforcing the taxes in the case of some 65 or 70 million people, with 
a force of roughly 52,000 employees. I think any sizable administra- 
tive organization is continually confronted with the question as to 
the extent to which it can safely decentralize authority and responsi- 
bility and at the same time maintain uniformity. It is a continuin 
problem in any governmental agency that has a substantial wiaulbéd. 

As to whether too much has been decentralized, I am not sure, pos- 
sibly with 1 or 2 exceptions, that that is necessarily true. 

Mr. Foranp. The fact is, if I recall properly, that at the time of 
that decentralization you had postaudits here in Washington, which 
you have discontinued since then; is that correct? 

Mr. Winx&teE. Yes, sir, there was a postaudit operation in Wash- 
ington that has since been discontinued. 

Mr. Foranp. Mr. Jenkins? - 

Mr. JeNnKins. Let me ask you a question, just as a lawyer. What 
are the procedures? Where a taxpayer takes a position, the Gov- 
ernment may make a contrary finding. What is the procedure, and 
what are the necessary steps before they get into the courts? 

Mr. Winker. Are you confining yourself, Mr. Jenkins, to the excise 
tax area now ¢ 

Mr. Jenkins. Yes. 

Mr. Wrn«te. Because there is a difference. 

Mr. Jenkins. Well, first, then, we will talk about the excise taxes. 
But, of course, the excise taxes are more indirect than the other taxes, 
are they not? 

Mr. Wrnkte. Yes, sir. 

Well, here is the procedure that is followed in the case of a dispute 
between a revenue agent and an excise taxpayer. If, after the agent 
has audited the excise taxpayer’s books and records, he and the tax- 
payer are unable to get into agreement, the taxpayer is then told by 
the revenue agent that he has the privilege of seeking what we call 
a group chief conference. That means a conference with the immedi- 
ate supervisor of the revenue agent, his boss, so to speak. That 
conference is a very informal one: It is held before anything gets 
frozen in the way of a written report. It is for the purpose of at- 
tempting to work out the difficulties at a low level if that is possible. 

If the taxpayer is unable to reach agreement at the group chief 
conference, then the only other place he can go within the administra- 
tive set-up is the appellate organization. Preliminary to this, he must 
file what we call a claim for abatement after the assessment has been 
made. If, at that time, he indicates that he wishes to go to the 
appellate organization, which operates at our regional level and is 
not under the same supervision as the group chief and revenue agent, 
then he is entitled to a hearing before that organization. 

Mr. Jenkins. You talk about the appellate organization. Let us 
identify that. How many people are in that? 

Mr. Wrnxte. I think Mr. Stowe testified a little while ago, there, 
that there were something like 517 or 519 people. They are the tech- 
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nical conferees that are stationed in various cities throughout the 
country. 

Mr. Jenxtns. Is it a board? Does it have to be 5, 7, 9? 

Mr. W1nk&Le. No, the taxpayer would appear generally before one 
technical conferee, although that conferee is privileged to call in 
other conferees if there are issues involved in the case that he feels he 
needs some advice on. But it is not, if I understand your question, 
a matter of appearing before a body of people in the sense of a formal 
hearing. It is a very informally conducted conference. 

Mr. Jenkins. Then these appellate fellows make their decision. 
Then, what has the taxpayer got to do? 

Mr. Wrnxte. Then the excise taxpayer, if the decision is against 
him, has no choice but to pay the tax, file a claim for refund and then, 
when the claim is rejected, or if the Commissioner fails to act on the 
claim within 6 months, go into a district court of the United States, 
or the Court of Claims, and ask for recovery. ; 

Mr. Jenkins. He makes his appeal to the director of Internal 
Revenue. What is his title? What is Andrews’ title? 

Mr. Wryxxz. The Commissioner of Internal Revenue. The con- 
cept is that the appellate organization is acting as the personal repre- 
sentative of the Commissioner. And by and large, although the 
Commissioner personally, of course, would have authority to upset an 
appellate finding, as a matter of practice he does not. So when the 
excise taxpayer is through with our appellate organization, his only 
recourse then is to pay the tax and file suit in court. 

Mr. Jenxrns. He files that in a United States court ? 

Mr. Winkie. Yes, sir. And that differs somewhat from the in- 
come-tax procedure. 

Mr. Jenxrns. It takes the aspects of a lawsuit then. 

Mr. Winkie. Yes, sir; very definitely. 

Mr. Jenkins. And he has his own attorney. That is before a Fed- 
eral judge. 

Mr. Wrnutz. Those cases filed in the district court or the Court 
of Claims are defended by the Department of Justice. 

Mr. Jenxtns. A mighty small percentage ever gets into court; is 
that not right? 

Mr. Wrnxktz. In comparison to the number of income and estate 
and gift tax cases, it is very small; yes, sir. 

Mr. Jenkins. All right. That is all. 

Mr. Foranp. Mr. Herlong will inquire. 

Mr. Hertone. I have a couple of questions I should like to ask for 
the record. 

As I understand the testimony on Wednesday, before the reorgani- 
zation the excise tax squad were located in the major metropolitan 
areas but could and often did operate beyond the local areas. For 
example, I believe that it was.stated that the excise tax agents in New 
York City operated as far south as Maryland and as far west as 
Pennsylvania. My impression is that these excise tax agents cur- 
rently are working only in the district director’s area where they 
happen to be assigned. As a result, it would appear that even to the 
extent the Service continues to use these excise squads, under the pres- 
ent organization their use is less flexible. 

Is that correct? 
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Mr. Detx. I think it is true to say that that is correct in that sense. 
Yes, sir. 

Mr. Herione. They are less flexible at this time, under the reor- 
ganization ¢ 

Mr. Dexx. I think from the standpoint from which you are inquir- 
ing, that would be true. As I pointed out earlier, while they were, 
let us say, headquartered in New York they were stationed in many 
cities. Now, when they established the districts, as such, let us take 
the district of St. Paul. There were two men stationed in St. Paul. 
Today we have in St. Paul 15 men. Now, those two men might have 
floated across several States. Today primarily they work in the dis- 
trict of St. Paul, Minn. And that accounts for some of the increase, 
because organizationally, so as not to move the men over, some of 
those offices have been built up to take care of the entire workload. 
But looking at it as you have, they would be less flexible, because the 
men assigned to New York could have worked over the whole area, 
let us say. I am inclined to believe that your statement is correct. 

Mr. Hertone. I am inclined to question whether this is not an at- 
tempt to force everything into the mold that appears most appropriate 
for income tax purposes. 

Mr. Dex. I would not necessarily recognize it that way. I would 
say it was petang the excise tax administration in an organizational 
structure that was designed primarily to handle all tax matters 
within a district that was possible. I was not present at the time the 
decision was made, and as to the extent of the experience as to income 
tax in influencing that, 1 wouldn’t know, but I would say it had a 
large part to do with it. 

Mr. Hertone. There was also some discussion Wednesday with 
reference to this hard core of excise tax agents, these 92 men. 

Do you have any information as yet as to how many of these men 
were downgraded as a result of the reorganization, and can you tell 
us how many of them were still working largely on excise tax 
problems? 

Mr. Detx. We have not completed the search of the records in re- 
spect to that for the period for which you are basing your inquiry. 
As of this morning, we have located 54 out of what we have identified 
as 79 of such men. Of those 54, there were 16 upgraded and 1 that 
was downgraded. 

Mr. Hertonc. Apparently it is believed that it is necessary to have 
groups of men who are exclusively concerned with the examination of 
excise tax returns. Otherwise, the Service would not have reconsti- 
tuted these excise tax groups. Under the new organization, how 
will you train new field agents who are expert in excise tax matters / 
Is there any provision made for replacing this hard core of experts 
as they retire? 

Mr. Dex. Yes, sir; there is. As I have pointed out, we today 
have about 199 that are exclusively utilized on excise taxes, as com- 
pared to the record number of agents we are basing our knowledge on 

.ere back in the past period, of 79. 

Now, as these men retire or leave or resign, they are being replaced 
and the new men are being trained by the men that are still there, in 
the same way that these men that we have referred to as the hard core 
experts got their training by the men who preceded them. 
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In addition to that, we have formal training courses and materials 
that we use for them. 

In addition to even that, every revenue agent, whether or not he 
is expected to be put exclusively on excise taxes, must complete the 
training on excise taxes. So that where we use the revenue agents 
is principally at the retail level, and they are basically trained in 
excise taxes. 

But as to these particular groups, as to your inquiry as to whether 
or not that is a recognition of the need for specialists, our answer is 
that it is. And they were specifically set aside as special groups as 
a result of that recogniation, and they are being implemented right 
along. Their training is that of basic training on text materials and 
then training on the job by the men who are much more experienced. 

Mr. Hertonc. What you are trying to do is get each one of your 
agents to be a well-rounded man, in other words. You are trying to 
work that out. 

Mr. Dex. That is correct, sir. 

Mr. Hertone. Mr. Chairman, I may comment, here, that I have 
observed in some of the internal revenue offices that along close to 
April the 15th they have people who are pretty highly graded agents, 
actually spending lots of hours opening mail, when they could get 
clerks for $30 or $35 a week to do this work. I think this is a short- 
sighted policy and false economy if we do not let them hire enough 
extra help without any special skills when income-tax time comes. 
Instead, they are taking people off productive jobs and bringing them 
in to do these menial jobs. 

I am sure it is not your fault. But it is a real problem and needs 
looking into. 

Mr. Derk. It is. And TI regret to say we have found instances of that 
happening. It is not the policy. 

Mr. Hertone. They have to get the mail opened, of course. 

Mr. Detx. It is a matter that under pressure they need somebody 
to do something, and they will grab somebody as he goes by and put 
him on the job. It is not good judgment. 

Mr. Hertone. You are not given enough money to hire the tempo- 
rary a for these menial tasks of just opening envelopes and sorting 
mail? 

Mr. Derx. That is it in part. I would not say that has been all 
the problem. 

Mr. Hertone. I hope it is not the policy to take these people off 
this productive work and put them into a task like that. 

Mr. Foranp. My understanding is that Mr. Andrews has declared 
that it is the policy of the Department that everybody is on the team 
and everybody is expected to pitch in and do any type of work to which 
he is assigned. 

Going just a little further on that very subject, I am told that the 
Rhode Island office, when it has a surplus of this type of work, ships 
that work up to Vermont, where “temporaries” are hired to do the 
work. Whether that is true or not, I io not know, but I think that 
is something worth looking into, in view of your statement that it is 
not the policy of the Department to do that. 

If they are going to hire extra help—and I am all for it—I believe 
local help should be hired rather than having the work shipped from 
one place to another. 
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Mr. Dex. I am in accord with the policy as stated as your opinion, 
sir. [am not familiar with that instance as stated. 

However, we have had a very difficult problem in the metropolitan 
industrial areas of hiring temporary help. The wages which we are 
able to pay does not permit, sometimes, the hiring of people. I mean 
by that, you just cannot get them. Now, we have attempted, wherever 
that occurs, to meet it by whatever means are available to us. 

I do know of other cases, though I am not familiar with the one in 
Rhode Island exactly, where we have sent work to another district, 
where we can hire temporary help to handle it. 

But the policy is that it shall be done in the district where it occurs, 
that is where the workload is presented. And wherever that is not 
done, it is because we are unable to the help to do it there. 

Mr. Foranp. If that is true, and as I say I do not know, because that 
is just a report I got sometime ago, but if it is true, I assure you there 
is plenty of help available in Rhode Island, because Rhode Island was 
declared a labor surplus area some 5 to 7 years ago, and we have never 
gotten out of that category. So I wish you woul look into that for us. 

Mr. Devk. I will be glad to, sir. 

Mr. Hertone. This morning a question was asked about publica- 
tion of more of these old rulings, and I have asked a number of ques- 
tions in previous sessions on this subject. 

What about this as it refers to the publication of new rulings? 
Mr. Winkle? 

Mr. WINKLE. Yes, sir, we definitely have some plans on that. Three 
of them have been developed since the October meeting of the com- 
mittee. 

First of all, we are presently trying to work out a system—and cost 
it out, I must emphasize that, too, because all of these operations 
do entail money—to see whether we can’t institute a tighter review of 
recommendations for or against publication in the excise-tax area, so 
that we will be more certain than perhaps we are now that we are pub- 
lishing everything that we should be. That is something we are con- 
sidering very seriously, and if we can work out our money problems 
on it I think we will be able to do something with it. 

Secondly, we have conferred with industry representatives on an in- 
dustry suggestion that was made during the October hearings that we 
periodically get out lists of taxable articles in certain of these excise- 
tax areas sind tes to keep them up to date. I must say, however, that 
there does not seem to be complete industry unanimity as to the de- 
sirability of this kind of approach. 

We conferred with a representative of the Jewelry Industry Tax 
Committee, who indicated to us that they did not feel that from the 
standpoint of their industry it would be advisable to compile such a 
list, inasmuch as it could induce confusion, and I quote— 

Due to the practical impossibility of listing the hundreds of specific articles 
that constitute the inventory of the average jeweler. 

At the same time, the committee, of course, did state that their posi- 
tion was not in any way to be construed as indicating that other indus- 
tries might not have different problems. In any event, we are attempt- 
ing to see what we can do in this area. 

Thirdly, I referred in my October testimony to the fact that we 
had been considering the issuance to trade associations and trade 
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journals of copies of rulings that we might publish that would be of 
particular interest to their business members or readers. We circu- 
lated some 250 trade associations and indicated to them that we would 
like to put them on the list to receive our Internal Revenue Bulletin 
for a period of 6 weeks, if they were not already receiving it, and that 
we wanted to get their reaction to it. We have received some very, 
very favorable responses to that circular, and in some few instances, 
quite frankly, I was surprised that some trade associations who have 
very definite interests in the excise taxes are not acquainted with the 
Bulletin and, hence, with what we are already doing in the way of 
publishing excise rulings. 

So I think that before we institute the project that I referred to 
in October we will want to see what the results of this circularization 
are. 

Fourthly, Mr. Herlong, we are also considering the feasibility of 
getting out to the public an index to the outstanding excise-tax rulings 
that we have published that we think may be helpful. 

Those briefly, are the things that we have in mind that, if we can do 
them, we think will be of some assistance in this area. 

In that connection, with the permission of the Chairman, I note 
that there were two statements asked for during the October hear- 
ings, among others, that we have not yet submitted for the record. 
They involved some statistical data. With your permission, I will 
submit those for the record of the present hearing. 

Mr. Herwtone. I asked this question of Dr. Smith the other day: 
I think it is generally agreed by both the Treasury and Internal 
Revenue Service and the taxpayers as a whole that the present excise- 
tax regulations are antiquated. Dr. Smith said he did not like to use 
the word “antiquated”; that he thought probably if we said they 
should be brought up to date, it would be more nearly correct. But 
I wonder if you would please tell the subcommittee precisely what 
is being done to modify these regulations and what future action is 
contemplated in order to, shall we say, bring them up to date. 

Mr. Dex. Mr. Winkle has already testified on that point. Essen- 
tially, it is this, that we are working on the regulations under the 
1954 code, which would encompass bringing up to date, if you will, 
those regulations that had been previously issued, even on sections 
where there was no substantive change in the 1954 code. That is an 
active project. It is going on now. 

As we have previously said, we are just not able to say exactly 
when that would be completed in the light of all the other regula- 
tions we are working on. However, we can hazard a guess that it 
would occur within, say, the next year. 

Mr. Hertone. Your testimony is essentially the same as that.of the 
others. 

I just wondered if you had anything new to add which has not 
already been covered. 

Mr. Dex. No, sir. 

Mr. Hertone. That is all. Thank you. 

Mr. Foranp. Mr. Delk, I have a question. First of all, it is 
a comment. During the first session of our hearings, I inquired as 
to the number of trained auditors who have been working in each of 
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the various excise-tax fields. And by “trained,” I meant with re- 
spect to the specific types of tasks. In the material submitted with 
respect to this question, I note that in the entire retail field only two 
auditors are specially trained in the service. As to the manufacturers 
with respect to sales price, the number is zero. With respect to the 
manufacturer’s tax for weight and volume, the number is zero. Ad- 
missions and dues, 5; facilities and services, 6; documentary tax, 
zero; Wagering, 9; all excises, 177; or a grand total of only 199. 

Now, these figures astonished me. I would like to know precisely 
why the Service can produce only two trained auditors in the retail 
excise field, and I would like to have similar information with respect 
to each of the other major categories of the tax. Further, I should 
like to have all figures for all excise taxes, or the 77 broken down, 
because I believe that this number includes a great many of the alcohol 
and tobacco tax people. 

Now, in this connection, I stated that we were particularly anxious 
to obtain information as to the number of audits made in the case of 
the transportation tax, the sugar tax, and the gasoline tax. The 
material submitted for the record with reference to this question 
states simply that records of examinations are kept by class of tax; 
for example, retailers, manufacturers, and so forth; and that the 
service has no data in the national office as to the number of audits 
made with respect to specific taxes. 

I should like to know the number of audits made in each of the 
years 1948 to 1955 with respect to the retailers, manufacturers, and 
so forth, that is, with respect to each class of tax. And I would like 
this data broken down into the specific taxes, such as sugar, gasoline, 
and so forth. And if the information is available, and even if the 
information must be secured from the field, I mean if the information 
is not all available, and if it has to be obtained from the field, the 
committee would like very much to have that information Do you 
think that can be provided ? 

Mr. Detx. As to the examinations for the period 1948 to 1955, I 
think we can get that. As to whether we can get it by a partic ah ar 
tax, Mr. Chairman, I doubt very much if we can. I just can’t visualize 
at this time any basis of doing that. It would mean going back 
through the records. And I am quite confident, and I am so adv ised 
by the staff, at this point, although we have not completed our inquiry 
as to what is available in the district offices—I am quite confident from 
my experience to date with the organization that that cannot be 
obtained unless the complete records are still available for the period. 
And that would mean someone then going through, searching each 
case, and identifying it, according to the tax involved in the ex- 
amination. 

I am very reluctant to tell you this, but that would be an extremely 
time-consuming and costly job to do. And I just don’t see at this 
time how we could do it, certainly within the next few months of the 
filing period, when our entire organization is thrown into gear to 
meet the impact of that circumstance. I know of no basis. I wi!l not, 
however, give up attempting to arrive at some basis to do it. I assure 
you we will give further consideration, as to what possible means 
there may be available to us to get you either that, or other information 
that might be helpful in some way on the same point. 


68693—56—pt. 2——13 
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Mr. Foranp. You will try to give us the best thing possible? Be- 
cause that is very important to us, if we can get it. 

Mr. Detx. With your permission, we will submit to the committee 
a statement of just what we can do and cannot do under the cir- 
cumstances. 

Mr. Foranp. You will give us a report? 

Mr. De_x. We will give you a report. It is a very difficult thing. 
I am sorry we have to answer you in that way. 

Mr. Foranp. I appreciate it is difficult. But I am sure you also 
appreciate how important it is for the committee. 

Mr. Dex. I can appreciate that. 

Mr. Foranp. We are trying hard to do a job that is going to be fair 
to everybody concerned. And none of us have been working in the 
Bureau. 

Mr. Dek. Yes, 

Mr. Foranpv. And the only way we have of getting the information 
is by asking the questions and asking you people to cooperate. And 
] will say you have done a fine job of cooperating. 

(The following information was later submitted :) 


The following information is furnished in response to the questions of Mr. 
Forand of the Subcommittee on Excise Tax Technical and Administrative Prob- 
lems of the Committee on Ways and Means at pages 205, 266 and 315 of the 
stenographic transcript of the hearings on January 10, 11 and 13, 1956. 

Question. How many excise-tax returns were filed and how much tax was 
paid for each of the years 1948 through 1955, how many field audits were made 
in each of the years for the same period and how much additional tax was 
assessed during each of the years with respect to retailers, manufacturers, etc., 
that is, with respect to each class of tax, such as sugar, gasoline, etc., and what 
were the comparative percentages of additional taxes assessed to total 
collections. 

Comment. Our records disclose that for the fiscal years 1948 through 1955 
the number of returns filed and total taxes paid by excise taxpayers were as 
follows: 

















. . Tax paid (in 
Fiscal year Returns thousands) 
7, 315, 311 $3, 854, 334 
7, 737, 836 4, 046, 364 
7, 886, 591 4, 050, 738 
8, 105, 975 4, 776, 395 
8, 337, 629 4, 856, 876 
8, 437, 671 5, 510, 280 
3, 962, 583 5, 153, 992 
3, 188, 365 4, 903, 894 





The following table A shows a breakdown of these receipts by type of tax 
for each fiscal year 1948 through 1955. The receipts represent total collections 
for payments received with returns filed, collections of delinquent accounts, 
collections on additional taxes assessed as a result of audit and collections of 
penalties and interest. 

For periods prior to July 1, 1953, excise tax returns were required to be 
filed each month. Beginning with July 1, 1953, excise tax return filing was 
changed to a calendar quarter basis although returns due for the month of 
June 1953 were necessarily filed after July 1, 1953, and are included in the total 
returns filed in fiscal year 1954. 

As to returns filed, assessments made as a result of audit and numbers of 
audits made, we have no breakdown of comparable figures as between classes 
of tax such as sugar, gasoline, etc., in the national office nor is such information 
available in our district offices so that we are unable to supply the data requested 
concerning them, 
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Mr. Detx. Now, as to your other question, I did not answer that. 
As to the 199 men you referred to, or the 177, I would like to explain 
that that does not include any alcohol and tobacco tax men. 

I hate to characterize it so, but the figures that are given there are 
the result of a very specific and narrow questionnaire as to exactly 
what people were doing at a particular time, and doing it on a full- 
time basis. 

If you look at that table, you will see the “all excises” at the bot- 
tom. There are 22 in the categories you have outlined, such as 2 in 
retail, 5 on admissions, and so on. I do not consider those good statis- 
tics, and I am sorry to mislead you in that. The other 177 work in all 
of the excise-tax fields. And because they do not work full time as 
such on one of them, they have not been so characterized. I think 
that is misleading to you. 

Mr. Foranp. The figure that was given then represented people 
that were assigned full time to that specific type of work. And your 
177 are people that may be assigned to one class of tax today and 
another class tomorrow, and so on. 

Mr. Dex. That is correct, sir. 

Mr. Foranp. That is my understanding; yes, sir. 

Mr. Devx. It is a very narrow classification that was certainly 
misleading to you. I regret that. There are 199 men on excise taxes 
full time. At any point in time you might find 2 on 1 type and 1 on 
the other. However, the 177 so characterized as “all excises” work on 
any of the excise taxes as the workload may demand. 

Mr. Foranp. 'Thank you. 

Mr. Hertone. Mr. Delk, I want to go back to this matter which 
you said was not the policy of the Department, that of putting high- 
grade people to opening mail and doing menial tasks like that. 

In Mr. Andrews’ testimony before the joint committee, he stated, 
and I quote: 

Now, as to the occasional use of high-grade employees in clerical work, one 
of the fundamental things in any business, I think, is that, while it is necessary, 
of course, especially in a large business, to have specialized talent, nevertheless 
that business as such is a business integrated as a whole. I do not hold to the 
theory that any person, regardless of what his specialization is, should not step 
in when a situation arises that requires everybody to put their shoulder to the 
wheel and do it willingly without a lot of bellyaching. If you are going to 
permit that sort of thing to be done, then I tell you that we will never have 
top people around. 

Well, is it not sort of breaking down the morale of a top person to 
sit him down to opening letters day after day, when he ovald be out 
producing? I read some figures somewhere one time that each one of 
these agents produce something like $22 for every dollar it costs to 
employ him, or something like that. And I think it is fine. They are 
really producing, and I do not want to stymie them by putting them 
to doing something you could get a $5-a-day person to do. 

I know, too, you can get girls for opening mail, and they will open 
it and sort it, and they will not be looking at it. But you put a high- 
priced agent down there, and he is going to open it and look at that 
front page. He will not do half as much work as the girl will do. 
That is just simply fundamental. 

I just hope if that is your policy, as Mr. Andrews stated it is, it will 
bechanged. It ought tobechanged. Because it is not good economy. 
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Even though it may be adopted as an economy move, it is certainly 
false economy. 

Mr. Deux. I think that after he gained experience with the effect 
of that expression in the organization, you will find that he issued 
further instructions that had the effect of saying that you were to use 
judgment, and in no case unless you could justify not getting some- 
body else should you do this. It was an expression that gained a lot 
of currency and may have even led to some of the bad judgment that 
created the situation I think you may have had in mind. 

Mr. Mason. I have talked with many Congressmen, and I would 
say at least 40 or 50 percent of our Congressmen drawing salaries of 
$22,500 insist upon opening their own mail, every bit of it, and spend 
hours doing that, when they ought to be doing something more impor- 
tant. And I certainly would not think that our executive department 
would follow the custom of Congressmen in doing that thing. 

Mr. Foranp. Do they not trust their staffs? 

Mr. Mason. No. They have to open every little item of mail, even 
if it is advertising. 

Mr. Hertone. In a question to Mr. Winkle in our previous public 
hearings, inquiry was made as to whether it would not be proper or 
desirable and of assistance to taxpayers generally for the Internal 
Revenue Service to make available for inspection excise taxes which 
are handled in the various courts. An insert was placed in the record 
signed by the Chief Counsel, Mr. Barnes, indicating that the office of 
the Chief Counsel does keep several different card record systems 
which, taken together, contain the material referred to. It was indi- 
cated, however, that other material in these card systems is not of a 
public character and that, therefore, it would be necessary to select, 
assemble, and compile the information from these records in a suitable 
form for public inspection or for publication. 

I would like to inquire as to whether the Internal Revenue Service 
favors publishing this information or making it available for public 
inspection. 

If the Service is not in favor of publication or public inspection in 
this matter, I would like some indication of just how much cost is 
involved in this request. 

Mr. De x. I think, sir, that the projects we now have, looking to 
furnishing the public more information, such as the possible index, 
or getting in touch with trade associations, and so forth, must first 
be tested as to whether or not they will serve all the purposes of public 
information necessary, before we would go to this one. Because in 
part it would cut across what those moves would be designed to do. 

So that at this time we would defer a decision on this until we see 
whether those moves have accomplished the purpose we are after. 

Mr. Foranp. Well, that seems to be the end. 

We thank you very much, Mr. Delk, and all of your associates, for 
the fine cooperation you have given the committee, and for all the 
information you have given us, and I am sure you are going to follow 
through on those suggestions where you said you would furnish mate- 
rial for the record. 

As of now, the hearings will stand adjourned, and the committee will 
be subject to the call of the Chair. 

Thank you very much. 
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(Whereupon, at 11:55 a. m., the hearing was adjourned, subject to 
the call of the Chair.) 

(The following material was submitted for the record and has been 
inserted by category :) 


Catrrcory 1—Rerar Taxes 


AMERICAN GEM AND MINERAL SUPPLIERS ASSOCIATION, 
Washington, D. C., January 26, 1956. 
SUBCOMMITTEE ON Excise TAX, 
Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


GENTLEMEN : This letter pertains to pages 19 and 20 of the report to the sub- 
committee prepared by the Joint Committee on Internal Revenue Taxation and 
Treasury Department. 

Semiprecious.—Our letter of March 11, 1953, to the Commissioner of Internal 
Revenue and the writer’s testimony at the hearing pointed out that the word 
“semiprecious” is falling into disfavor. Attached is an excerpt from another 
article in the current Gems and Minerals calling the term obsolete. Inasmuch 
as we are trying to modernize the excise tax law, may we not use “gem stones” 
to denote stones of which gems are cut? 

Lapidarist is one who collects gems; a lapidary is one who cuts them. Although 
the former technically is used here correctly, it is the first time I have seen the 
word used in its true sense. Generally, the reference is to gem cutters, or 
lapidaries. 

Synthetics.—The report does not mention synthetic gem stones although I 
raised the question at the hearing. If the definition read, “Natural and syn- 
thetic stones and imitations thereof,’ all of them would be included. 

Hardness.—This proposal contemplates that existing law and practice be 
retained but that an additional test be added in the case of semiprecious stones 
to the effect that they are taxable only when they are cut or polished. Most 
of the trouble in applying the present tax law is the hardness test. To retain 
that test and add simply the qualification of being cut or polished is like putting 
the finishing touches to a bridge that stops in midstream. 

If Congress or Internal Revenue would name the stones it wants taxed in 
the rough, hardness won’t matter. Variation in quality will always be a prob- 
lem. As long as hardness remains a factor, the law or regulations will be un- 
realistic and inapplicable. Better to name the relatively few materials that are 
to be taxed in the rough and let the rest be taxable when cut or polished. It 
will broaden the tax base and be more logical to the consumer and the retailer. 


MABEL StTeRNS, Erecutive Secretary. 


tuxtract from Gemology for the Rockhound by Charles J. Parsons, certified gemologist, 
fellow, Gemological Association, and Edward J. Soukup, graduate gemologist, fellow, 
Gemologieal Association, appearing in Gems and Minerals, January 1956] 


PRECIOUS AND SEMIPRECIOUS STONES 


Obsolete, but terms still frequently used when referring to certain gemstones 
are precious stone and, to those of lesser pedigree, semiprecious. Considerable 
discussion and controversy occurred regarding these terms during the earlier 
years of this century but no definite dividing line could be agreed upon. 

The most common group classified as precious included diamond, ruby, emerald, 
sapphire, and pearl, all others being classified as semiprecious. This was never 
completely satisfactory to the jewelry trade nor understood by the public, as 
poor quality rubies might be purchased for a few dollars while some fine stones 
of varieties not classed as precious, such as opal, chrysoberyl, or topaz, might be 
valued in thousands of dollars. Many retail sales have been lost when some 
inquiring customer, perhaps looking at a fine chrysoberyl cat’s-eye, would ask if 
the stone was a precious stone, and lose interest when informed that it could only 
be called semiprecious. 

These terms are rightly falling into disuse and it is strongly recommended that 
all gemologists avoid them and discourage their use when possible. It would 
probably be better to refer to all cut stones as gemstones, or, if it is found de- 
sirable to use the word precious let it refer to all gems since to be classed as a gem 
it must be beautiful and a thing of beauty should always be precious. 
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AMERICAN GEM AND MINERAL SUPPLIERS ASSOCIATION, 
Washington, D. C., February 14, 1956. 


SUBCOMMITTEE ON Excise Tax, 
Committee on Ways and Means, 
1105 House Office Building, 
Washington 25, D. C. 


GENTLEMEN: Study of the report to the subcommittee, dealing with the retail 
excise tax on jewelry, leads to the following conclusion : 

The report proposes that— 

I. Precious stones be taxable in any form except— 

A. Those of inferior quality and unsuitable for cutting and polishing into 
gems ; 
B. Those especially designed as specimens for display of the material. 

II. Semiprecious stones be taxable if— 

A. They are cut or polished as gems or articles ; 
B. They are rough and are 6 or more in hardness (1) with exceptions ; and 
(a) are of cutting quality. 

III. “Precious” and “semiprecious” be determined by Internal Revenue Service 
in accordance with reference works it chooses. 

The outline above attempts to transpose the negative voice of the third para- 
graph under “III. Retail Excises” to positive in order to understand what is 
taxable. 

The proposal that the test of taxability turn upon the finished state of the stone 
seems to be contradicted by the proposal that existing law and practice be re- 
tained with their problems of administration. 

Copies of selected correspondence with Internal Revenue are enclosed to show 
some of the difficulties encountered in applying the hardness test and classifying 
as “semiprecious.” Certain passages are marked in red for your convenience. 

Our association is proposing that natural, synthetic, and artificial mineral 
materials be taxable when any work has been done upon them (processed), indi- 
eating that they are to be used for gems or articles of adornment. In 1953 we 
used the term “cut to a shape,” etc., but with the development of the tumbling 
process, the term should be broadened to “processed” or “work done upon them.” 

We respectfully request that you reevaluate the classifications of precious, semi- 
precious, and hardness in the light of the correspondence enclosed. 

Yours very truly, 


MABEL Srerns, Hvecutive Secretary. 





Harter & CALHOUN, 
Washington, D. C., November 22, 1955. 
Mr. James W. RIDDELL, 
Ways and Means Committee, 
New House Office Building, Washington, D. C. 

Dear Mr. RiwvpeE.i: This will confirm our telephone conversation of this morn- 
ing relative to the rulings of the United States Treasury Department, Office 
of Commissioner of Internal Revenue, on toy jewelry kits which have been held 
subject to the retail jewelry tax imposed by section 4001 of the Internal Revenue 
Code of 1954 (section 2400 of the 1929 code). 

Enclosed find three copies each of the letter of August 10, 1955, requesting 
a ruling from the Excise Tax Branch; the opinion dated September 20, 1955, 
under the signature of R. J. Bopp, Chief, Excise Tax Branch; and another opinion 
dated May 16, 1952, involving a Leathercraft Jewelry kit under the signature of 
Charles J. Valaer, Deputy Commissioner of Internal Revenue. 

We shall appreciate your bringing these to the attention of Mr. Forand, 
chairman, and his subcommittee which is considering certain revisions and 
changes in the application of excises. It is our contention that Congress in en- 
acting an excise tax on jewelry did not intend or expect that it would be applied 
to play kits designed for the amusement of children. Such a juvenile set 
is a creative toy or plaything, not jewelry. It is difficult to comprehend such an 
item falls within the statutory language taxing “all articles commonly or com- 
mercially known as jewelry, whether real or imitation.” 

Very truly yours, 
Dow W. Harter. 
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Aveust 10, 1955. 
Tax RULING DIVISION, 
Egcise Tar Branch, Sales Tar Section, 
Internal Revenue Service, Washington 25, D. C. 


GENTLEMEN : Representing the Walter L. Herne Co., Inc., New York, N. Y., we 
have been requested to seek a ruling relating to the application of the present 
10-percent tax on jewelry to its toy jewelry set which it manufactures and which 
is sold by retail stores for the amusement of children. A sample set has been 
submitted to the Sales Tax Section. 

The Herne Co. sold a substantial order of these children’s jewelry kits to a 
large retail outlet which was advised that upon retail sale the 10-percent tax 
applied. Thereupon, the retailer removed the toy kits from its catalog and 
requested and received permission to return all the sets purchased and on hand. 
Thus, unless a ruling is made exempting such a child’s plaything from the jewelry 
tax, section 2400 of the Internal Revenue Code, great hardship will result. If 
retailers refuse to handle these children’s kits because they have to pay a tax 
upon their sale, most of them will simply drop this toy item from their lines and 
toy manufacturers like the Herne Co. and others will have to cease manufactur- 
ing them. It is hardly necessary to point out that when a manufacturer’s sales 
diminish, his tax bill to the Federal Government is less. 

We stress that this jewelry set is a toy or plaything, something designed for 
the amusement’ of small girls. Parents do not purchase this item because they 
want their children to have jewelry, but rather because these are creative toys. 
It is difficult to believe that in the enactment of this tax on jewelry at retail, 
Congress had in mind that its application would be extended to unassembled 
components which could be made into articles of personal adornment by the 
little hands of children. 

It is well to bear in mind that the unassembled articles in any toy jewelry 
set are only a part of its retail value. In the sample submitted the customer 
is purchasing an expensive box, cement, tweezers, cellophane envelopes, and an 
instruction booklet, none of which are jewelry, but all of which are included in 
the retail price and held taxable. In all probability in many instances the 
materials in these kits when given to children are not actually assembled and 
if they are they may never be worn. The materials probably never leave the 
children’s playroom, any more than do other toys. 

We are enclosing two sheets (see both sides) from a toy retailers’ catalog show- 
ing toy jewelry sets, perfume kit, and other types of toys which require assembly 
and which are competitive with children’s jewelry sets. It is our understanding 
that Mr. Norman S. Sugarman, head of the Technical Ruling Division of Internal 
Revenue, on May 28, 1953, issued a ruling on toy perfume sets in which he said, 
“A kit which is manufactured and intended for use as a toy and which is held 
out as such is not an article such as is contemplated in section 2402 of the Inter- 
nal Revenue Code, though the liquid contained therein is mildly scented.” The 
fact the perfume kit and other toys requiring assembly are not taxed naturally 
gives them a competitive advantage over toy jewelry sets. 

We do not believe these kits should be construed as “jewelry.” The tax 
imposed by section 2400 of the Internal Revenue Code applies to sales at retail of 
all articles commonly or commercially known as jewelry, whether they are real 
or imitation. Certainly the components included in these toy kits do not fall 
within this statutory definition of jewelry. 

We submit that to hold otherwise, is to place an intolerable burden on toy 
manufacturers of these sets and in many instances will lead to them giving up 
the further manufacture and selling of this article. We shall appreciate 
thorough and prompt consideration of this request that this and similar toy items 
be removed from the tax imposed by section 2400 of the Internal Revenue Code. 
This is the season stores and manufacturers are getting out new catalogs and the 
inclusion of toy jewelry kits in many instances will depend on whether the tax is 
imposed or not. 

Very truly yours, 
Dow W. Harter. 
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TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, September 20, 1955. 
Mr. Dow W. Harter, 
Washington Building, Washington, D. C. 

Dear Mr. Harter: This is in reference to your letter of August 10, 1955, re- 
questing a ruling on behalf of the Walter L. Herne Co., Inc., New York, N. Y., 
relative to the application of the tax on jewelry, etc., toa Junior Miss Make Your 
Own Jewelry Kit which it manufactures and sells to retail outlets. A sample of 
the kit, together with a retailer's advertisement of various articles, including 
a jewelry kit, was submitted. 

It is‘your contention that the components included in the kit in question are 
not jewelry but rather creative toys designed for the amusement of small girls. 
You therefore request that this and similar kits containing components which are 
to be assembled by children be removed from the tax imposed by section 4001 
of the Internal Revenue Code of 1954 (sec. 2400 of the 1939 code). 

The sample submitted is a cardboard chest which contains all the components 
for making pearl, shell, coin, and charm bracelets; shell, coin, butterfly, and 
cameo earrings; shell, cameo, butterfly, scatter, and dancing girl pins; a pearl 
brooch ; a shell necklace; a pendant (medallion on velvet ribbon), and a jeweled 
headband. Tweezers, cement, and an instruction booklet are also included. On 
the inside of the hinged-type cover of the chest are illustrations of the 17 articles 
to be produced. 

The retailer’s advertisement which we assume relates to the kit described 
above, contains the following statements: 

“* * * Junior misses make their own attractive costume jewelry. Seventeen 
lovely and useful pieces can be produced, including a variety of necklaces, scat- 
ter pins, earrings, and bracelets. * * * Even very young ladies develop a taste 
for jewelry and the thrill of wearing a self-made piece makes it doubly enjoyable. 
Parts of metal, beads, shells and coins are easily put together with the included 
permanent glue and tweezers.” 

As we interpret section 4001 of the code, any article designed to be worn on 
the person or apparel for the purpose of adornment falls within the classification 
of articles commonly or commercially known as jewelry, and thus are subject to 
the tax imposed thereunder, when sold at retail. It is also our conception and 
understanding of this statute that an article of jewelry which is sold in an 
unassembled condition but complete as to all component parts to an ultimate 
consumer who merely cements or otherwise assembles the parts into an article 
of jewelry is subject to the tax, regardless of whether the assembler is a child 
or adult. 

Articles which are in fact imitations of bracelets, earrings, necklaces, etc., 
designed and made for the amusement of children or for their use in play and 
not capable of personal use are not taxable as articles commonly or commercially 
known as jewelry. 

After examining the Junior Miss Make Your Own Jewelry Kit, as well as the 
advertisement submitted, we have reached the conclusion that the unassembled 
bracelets, earrings, pins, brooch, necklace, metal medallion, and jeweled headband 
contained in such kit are articles commonly or commercially known as jewelry, 
as contemplated in section 4001 of the code, rather than toys, and are subject to 
the tax, when sold at retail. 

The velvet ribbon on which the medallion will hang, the tweezers and cement 
are not taxable. 

Where the cellophane envelopes containing the unassembled bracelets, earrings, 
pins, brooch, necklace, medallion, and jeweled headband are sold in a kit together 
with velvet ribbon, tweezers, and cement which are not taxable, the tax imposed 
by section 4001 of the code attaches to that portion of the retail sales price of 
the kit which is allocable to the bracelets, earrings, pins, brooch, necklace, 
medallion, and jeweled headband. 

The taxable portion of such combination may be determined by applying to 
the retail sales price of the kit, the ratio which the sum of the separate retail 
sales prices of the taxable articles bears to the sum of the retail sales prices of 
both the taxable and nontaxable articles, if such articles are sold separately at 
retail. If the articles are not sold separately at retail and thus do not have 
established retail sales prices, the ratio may be determined on the basis of the 
costs of the articles. The costs of the cellophane envelopes, instruction booklet, 
and cardboard chest are allocable in the same ratio and therefore may be dis- 
regarded in the determination. 
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For example, assume that the taxable articles in the Junior Miss Make Your 
Own Jewelry Kit cost $1.85 and the nontaxable articles cost 15 cents. On this 
basis 92.5 percent (185/200) of the total cost of the kit represents the cost of 
the taxable articles. The tax would therefore attach to 92.5 percent of the retail 
sales price of the kit. 


Very truly yours, 
R. J. Bopp, Chief, Hacise Tax Branch. 





TREASURY DEPARTMENT, 
Washington, May 16, 1952. 
MELVIN HERMAN Co., ING., 
New York, N.Y. 
(Attention: Melvin Herlman.) 

GENTLEMEN: Reference is made to your letter dated April 14, 1952, requesting 
a ruling relating to the application of the 20-percent tax on jewelry, etc., to a 
leathercraft jewelry kit, sample of which was submitted. 

The kit submitted consists of leather cutout pieces and pin. It is stated that 
these kits will be sold to chainstores and that they are manufactured by you as a 
hobby item for children to assemble into lapel pins. 

The tax imposed by section 2400 of the Internal Revenue Code applies to sales 
at retail of all articles commonly or commercially known as jewelry, whether real 
or imitation. Jewelry, in general, includes articles designed to be worn on the 
person or apparel for the purpose of adornment and which, in accordance with 
custom or ordinary usage, are worn So as to be displayed. 

The Bureau holds that where the component parts of a taxable article are sold 
in an unassembled condition, together with the directions for assembling, and all 
the purchaser is required to do is to assemble the pieces to make an article, it is 
a sale at retail and taxable. 

Accordingly, the sale to the ultimate consumer of a kit containing all the 
necessary components which the purchaser merely laces, sews, strings, or glues 
together to assemble into a lapel pin is subject to the 20-percent tax imposed by 
section 2400 of the code, and the chainstores selling these items are liable for 
reporting and paying the tax due. The fact that such kits are sold primarily for 
children to make into pins is immaterial. 

Very truly yours, 
CHARLES J. VALAER, Deputy Commissioner. 





CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 


Washington, D. C., November 8, 1955. 
Hon. JERE Cooper, 


Chairman, Committee on Ways and Means, 
House of Representatives, 
Washington, D. C. 

Dear Mr. CHAIRMAN: For your consideration and that of other members of the 
committee on Ways and Means I am forwarding a protest against the taxing of 
advertising clocks received from Mr. Robert M. Bernstein, president of the 
Pam Clock Co., Ine., of New Rochelle, N. Y. 

Very sincerely yours, 
RatpH A. GAMBLE. 


NEw ROcHELLE, N. Y., October 28, 1955. 
Hon. RALtPpH A. GAMBLE, 


House Office Building, Washington, D. C.: 


Following closely excise tax revision hearings. As a constituent we will 
appreciate your effort in calling to the attention of the Ways and Means Sub- 
committee on Excise Tax Revision the current unfair tax on advertising clocks. 

Since its inception advertising clocks have been taxed as jewelry, whereas 
advertising clocks are sold only to manufacturers as an advertising display. 
Our products compete with other point of sale displays, not with jewelry, and 
we are currently penalized because of the generic name of clocks. 

We will be glad to supply any information you may require for your considera- 
tion. I will be happy to appear personally before the committee at their request. 


Rosert M. BERNSTEIN, 
President, Pam Clock Co., Inc., New Rochelle, N. Y. 
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New ROcHELLE, N. Y., October 28, 1955. 
Hon. Jere Cooper, 
House Office Building, Washington, D. O.: 


Following closely excise tax revision hearings. Please consider current 
unfair tax on advertising clocks. Since its inception, advertising clocks have 
been taxed as jewelry, whereas advertising clocks are sold only to manufac- 
turers as an advertising display. Our products compete with other point of 
sales displays, not with jewelry, and we are currently penalized because of 
the generic name of clocks. We will be glad to supply any information you 
may require for your consideration. I will be happy to appear personally 
before the committee at your request. 

Ropert M. BERNSTEIN, 
President, Pam Clock Co., Inc., New Rochelle, N. Y. 


Category 2—Manvuracrurers’ Excise Taxes 


AUTOMOBILE CLUB OF RHODE ISLAND, 
Providence, October 28, 1955. 
Hon. AIME J. FoRAND, 

Chairman, Subcommittee on Eacise Tax Technical and Administrative Prob- 
lems, Ways and Means Committee, House of Representatives, Wash- 
ington, D. C. 

My Dear Mr. Foranp: I know that you are deeply interested in the promotion 
of highway safety in the State of Rhode Island. 

High school driver education and driver training in 20 of our high schools 
has been a very important weapon in our fight against highway accidents. 

In spite of the progress we have made, we still have a long way to go. Only 
25 percent of our high school students of driving age can receive driver training 
instruction. We are currently training 1,000 out of a potential 4,000 students. 

Fifteen public-spirited and civic-minded automobile dealers are currently 
cooperating in making available 20 cars for use in driver training programs in our 
high schools. Ford and General Motors have recognized the value of this pro- 
gram this year by making available a $125 credit to their dealers on each car so 
used. The Federal Government can lend its support by eliminating the 10 percent 
Federal excise tax on cars being loaned to high schools for driver training 
purposes. 

In your important position as chairman of the Subcommittee on Excise Tax 
Technical and Administrative Problems of the House of Representatives, Ways 
and Means Committee I urge your active assistance in the elimination of this 
Federal excise tax. 

Every step that we can take which will provide more cars and more instruc- 
tors to teach our young drivers to drive safely and properly on our highways is a 
vital and realistic approach to the elimination of highway accidents. 

Very truly yours, 
EB. S. Harprne, General Manager. 


WASHINGTON, D. C., January 20, 1956. 
Hon. Burr P. HARRISON, 
House Office Building: 

Refer to my testimony October 11, re discrimination in tax levy on tire dealer’s 
stock of tires and manufacturer's retail stores exempt. Today we received the 
following information from an independent dealer in Harrisburg, Pa: “We have 
always agreed with your thinking and fight regarding the Federal Excise Tax 
not being paid by the company-owned stores until after the tire is sold to the 
consumer, whereas we, as independent tire dealers, must pay the tax when we 
purchase the tire. On the last day of 1955 our branch store in Orlando, Fia., 
burned to the ground and was completely ruined. We would have come out 
o. k. with the insurance if it wouldn’t be necessary for us to pay the Federal tax 
on the tires which we had on inventory. As it is, we take a loss of severa! thou- 
sand dollars because of the tax. If it were possible for us to recover the Federal 
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excise tax on the inventory of tires and tubes we lost we would be in good shape. 
This is another example of the small-businessman getting the short end and we 
would appreciate your thoughts if there is any way that we could recover the 
Federal excise tax on this loss by fire.’ We trust that your Committee of 
Ways and Means will insist upon immediate correction of this discrimination. 
Thank you for your help to small business. 
GrorcE J. BuRGER, 
Vice President, National Federation of Independent Businesses. 
740 Washington Building, Washington, D. C. 


Davies, RicHBere, TypINGcs, BEEBE & LANDA, 
Washington, D. C., December 5, 1955. 
WAYS AND MEANS COMMITTEE, 
House Office Building, 
Washington, D. C. 
(Attention: Miss Gunn.) 


GENTLEMEN: We enclose herewith figures contrasting the excise taxes on 
truck-trailers sold and truck-trailers leased, which are more comprehensive 
than the figures supplied in the writer’s statement of October 12, 1955. 

The enclosed computations have been prepared by officials of the Fruehauf 
Trailer Co. at the request of the writer, following a recent telephone conversation 
with Miss Gunn. The testimony of the writer on this subject was on behalf of 
the independent advisory committee to the trucking industry. In order to be 
consistent, it is requested that the enclosed figures be regarded as submitted on 
behalf of the same organization. 

If there is any further information the committee desires on this subject, we 
will be very glad to supply it. 

Sincerely, 
ARTHUR D. Connon. 


ScHEDULE A.—Representative schedule of Federal excise taxes collected on sales 
and leases of new trailers, Dec. 1, 1955 
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GENERAL ELECTRIC Co., 
Tax ACCOUNTING SERVICE, 
New York, N. Y., February 7, 1956. 
Hon. AIME J. ForAND, 
House of Representatives, 
New House Office Building, Washington 25, D. C. 

Dear Mr. Foranp: Because of the impact of the manufacturers excise tax on 
many of our product businesses, including home appliances, electric light bulbs 
and tubes, and radio and television sets and components, we have followed with a 
great deal of interest the progress of the hearings held by your subcommittee on 
excise tax technical and administrative problems. 

At the hearings a number of witnesses testified with respect to a serious in- 
equity which has been present in the law since its inception; namely, the varia- 
tion in the manufacturers excise tax according to the method of distribution 
employed by the manufacturers, or even according to the corporate structure 
of the manufacturer. This problem was discussed by representatives of the 
National Association of Manufacturers, Radio-Electronics-Television Manufac- 
turers Association, American Bar Association, Federal Excise Tax Council, Inc., 
Admiral Corp., Pittsburgh Plate Glass Co., Shakespeare Co., and Horrocks- 
Ibbotson Co. The members of the subcommittee questioned the witnesses at 
length on the problem, and on several occasions expressed the hope that a solu- 
tion could be found. 

You are familiar with the objections raised by the Treasury to the proposals 
which had been advanced for eliminating the inequity. In his second appearance 
before your subcommittee in January, Dr. Smith indicated that the administra- 
tive problems would be practically insurmountable. We agree that the problem 
is a difficult one, but we think that it can be solved. 

The most serious inequity seems to be the difference in tax on sales to whole- 
salers and sales to retailers in industries in which sale to wholesalers is the 
most common method of distribution employed by manufacturers. We shall 
outline the problem as we see it existing in the businesses in which General 
Electric is engaged and shall suggest a solution which would relieve the inequity 
and could be administered by Internal Revenue Service with a minimum of addi- 
tional effort. 

In the electrical consumer goods industry, the distribution method most com- 
monly used by the large manufacturers is that of selling both to independent dis- 
tributors (wholesalers) and to distributing branches of a subsidiary selling 
corporation. These in turn sell to local retailers, who make the sales to the 
ultimate consumers. Under such a distribution system the tax base is equalized 
at the level of the price to the independent distributors, since the sales to the 
subsidiary are quite properly recognized as bona fide taxable transactions. 

If a manufacturer sells directly to retailers, such as through its own distribut- 
ing branches which are not separately incorporated, it must pay the tax on the 
basis of the price charged the retailer. General Electric employs this method 
on a substantial portion of its sales, with the balance going to independent dis- 
tributors. As a result of the inequity which is inherent in the law, one amount 
of tax is payable when an article is sold to an independent distributor and an- 
other, higher, amount when the identical article is sold to an independent re- 
tailer through a distributing branch of the manufacturer. On the other hand, a 
manufacturer which has separately incorporated its branches pays the lower rate 
of tax on all sales. 

This tax differential may amount to as much as four or five dollars on a single 
article and is an added cost of doing business to those manufacturers who sell 
directly to retailers. In an extremely competitive industry, in which high ad- 
vertising, selling, and distributing expenses must be incurred, this additional 
cost might be enough to tip the balance from profit to loss. 

We are attaching a draft of proposed amendments to section 4216 (b) of 
the Internal Revenue Code which would eliminate this inequity. With this 
change the code would provide that in the case of sales to retailers in an industry 
in which this was not the most common method of distribution, the tax would be 
computed “on the price for which such articles are sold, in the ordinary course of 
trade, by manufacturers or producers thereof, as determined by the Secretary 
or his delegate.” To minimize the number of administrative determinations on 
the part of Internal Revenue Service, we suggest that committee reports recom- 
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mend that regulations be promulgated to specify how the tax on a constructive 
sale price basis should be computed in the case of sales to retailers. Following 
is our Suggestion as to appropriate language for such regulations: 

(1) If the manufacturer or producer has an established practice of selling 
the article in substantial quantities to independent distributors or wholesalers, 
the tax shall be computed on the price for which the article is sold by the manu- 
facturer or producer to such independent distributors or wholesalers; or 

(2) If the manufacturer or producer does not have such an established prac- 
tice of selling the article to distributors or wholesalers, the tax shall be com- 
puted on a fair market price, as determined by reducing the actual selling price 
by average prevailing distributors’ markup percentages. 

We realize the importance to the Internal Revenue Service of establishing 
ground rules for tax computation which can be applied by taxpayers without 
involving the Service in determination of the tax base in individual situations. 
Under method (1) above, the taxpayer could make his own determination, since 
the tax base would be the price at which he sold the article to independent 
distributors. Method (2) would be used only when the particular manufac- 
turer had no sales in substantial quantities to independent distributors. In 
such cases, the Internal Revenue Service would determine by a survey with the 
assistance of manufacturers, for each industry involved, the markup rates pre- 
vailing on distributor sales to retailers. From these could be developed average 
discount factors which manufacturers who had no sales in substantial quantities 
to independent distributors could apply to sales to retailers to determine their 
tax base. The factors could be incorporated into the regulations or published 
in the Internal Revenue Bulletin for the guidance of both taxpayers and exam- 
ining agents. Once established, such factors could probably be allowed to stand 
for long periods because of the relative stability of markup rates when averaged 
on a nationwide basis. Review of the factors periodically would, however, be 
desirable. 

It also seems advisable to provide in this section that it shall not require 
payment of tax on an arm’s length transaction in excess of that payable on the 
actual sales price. This change is also incorporataed in the attached draft. 

The amended code section would not, of course, be quite so simple to admin- 
ister as the present section. On the other hand, it would remove the very 
kind of inequity which the subcommittee was formed to eliminate. We are 
sure you will agree that taxpayers should be entitled to equal treatment even 
when achievement of that objective entails some administrative inconvenience. 

If we can be of assistance to you in your consideration of this or other excise 
tax questions, we shall be happy to be of service. 

Very truly yours, 
G. H. Krrenpavcn, 
Manager, Tax Accounting Service. 


SecTION 4216. DEFINITION OF PRICE 
(b) CONSTRUCTIVE SALE Price.—If an article is 

(1) sold at retail, 

(2) sold directly to a retailer for resale at retail under a brand name 
owned by the manttfacturer or producer and, as determined by the Secretary 
or his delegate, sales directly to retailers are not the most common method 

of distribution by manufacturers or producers of such articles, 

£(2)] (38) sold on consignment, or 

£(3)] (4) sold (otherwise than through an arm’s length transaction) 
at less than the fair market price, 

the tax under this chapter shall (if based on the price for which the article is 
sold) be computed on the price for which such articles are sold, in the ordinary 
course of trade, by manufacturers or producers thereof, as determined by the 
Secretary or his delegate. This subsection shall not require payment of tag on 
an arm’s length transaction in excess of that payable on the actual sales price. 
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MororR AND EQUIPMENT WHOLESALERS ASSOCIATION, 
Chicago, Ill., November 16, 1955. 
CLERK, HousE Ways AND MEANS COMMITTEE, 
House of Representatives, 
Washington, D. C. 


Dear Sir: The House Ways and Means Committee, I understand, will soon 
take up study of the inequities of the excise tax. Enclosed for your information, 
is a copy of testimony presented on behalf of this association in particular, re- 
garding the excise tax on automotive rebuilding. 

If further public hearings are planned and if you believe further information 
desirable from us, please let me know as soon as possible. 

Cordially yours, 
RicHarp A. MELVIN, 
Director, Member Relations. 


P. S.—If you have available a list of the members of the committee, I would 
appreciate having it. 


STATEMENT OF J. Howarp REED, ATTORNEY, ON BEHALF OF Moror AND EQUIPMENT 
WHOLESALERS ASSOCIATION, Ca@1cago, ILL. 


EXCISE TAXES ON SALES BY THE MANUFACTURER UNDER CHAPTER 29, SUBCHAPTER A, 
OF THE INTERNAL REVENUE CODE 


The Internal Revenue Code now provides: 
“SectTion 3403. Tax on AUTOMOBILES, Etc. 


“There shall be imposed upon the following articles sold by the manufacturer, 
producer, or importer, a tax equivalent to the following percentages of the price 
for which so sold: 

“(a) Automobile truck chassis * * * 

“(b) Other automobile chassis and bodies * * * 

“(c) Parts or accessories (other than tires and inner tubes and other than 
radio and television receiving sets) for any of the articles enumerated in sub 
section (a) or (b), 8 per centum, except that on and after April 1, 1954, the rate 
shall be 5 per centum. For the purposes of this subsection and subsections (a) 
and (b), spark plugs, storage batteries, leaf springs, coils, timers, and tire 
chains, which are suitable for use on or in connection with, or as component 
parts of, any of the articles enumerated in subsection (a) or (b) shall be con- 
sidered parts or accessories for such articles, whether or not primarily adapted 
for such use. This subsection shall not apply to chassis or bodies for auto- 
mobile trucks or other automobiles. Under regulations prescribed by the Com- 
missioner, with the approval of the Secretary, the tax under this subsection shall 
not apply in the case of sales of parts or accessories by the manufacturer, pro- 
ducer, or importer to a manufacturer or producer of any of the articles enu- 
merated in subsection (a) or (b). If any such parts or accessories are resold by 
such vendee otherwise than on or in connection with, or with the sale of, an 
article enumerated in subsection (a) or (b) and manufactured or produced by 
such vendee, then for the purposes of this section the vendee shall be considered 
the manufacturer or producer of the parts or accessories so resold. In deter- 
mining the sale price of a rebuilt automobile part or accessory there shall be 
excluded from the price, in accordance with regulations prescribed by the Secre- 
tary, the value of a like part or accessory accepted in exchange.” 

It is proposed that section 3403 (c) of the Internal Revenue Code be amended 
by inserting in the first sentence of subsection (c) immediately after the words 
“receiving sets” the words “and other than repaired, reconditioned, or rebuilt 
automobile parts and accessories” or such other phrase as will clearly indicate 
the congressional intent to tax the manufacture of new automobile parts and 
accessories and not the repairing, reconditioning, or rebuilding of worn auto- 
mobile parts and units. 


68693—56— pt. 2——_14 
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Proponents of the amendment 


The proponents of this amendment are the more than 1,500 automotive whole- 
salers of the Motor and Equipment Wholesalers Association located in trading 
areas in every State of the United States and who serve the tens of thousands of 
car and truck dealers and the hundreds of thousands of independent repair shops 
and automotive service stations that are responsible for the continuous, depend- 


able, and safe operation of over 52 million automobiles and trucks that ply the 
highways of America today. 


Statement of problem 


Section 3403 of the Internal Revenue Code imposes an excise tax on the manu- 
facture or production of automobiles, trucks, motorcycles, and automotive parts 
and accessories. Although Congress levied the tax on new manufactured items 
only, the Commissioner of Internal Revenue, under his authority to prescribe and 
publish all needful rules and regulations for enforcement of this law, has usurped 
the legislative functions of Congress by the promulgation of rules and regulations 
holding that the repairing, rebuilding, or reconditioning of used or worn auto- 
motive parts is the manufacturing or production of automotive parts, and that 
the sale thereof is taxable under section 3403 (c), as amended, even though the 
tax has been paid on these automotive parts when originally manufactured. 

Although the Bureau of Internal Revenue concedes that no liability for tax is 
incurred in the repairing, reconditioning, or rebuilding of used automobiles, 
trucks, or motorcycles, it takes the opposite position with respect to the repairing, 
reconditioning, or rebuilding of used or worn automotive parts. 

The regulations and rulings issued by the Bureau of Internal Revenue are 
confusing, discriminatory, and unjust. The Bureau has held that the repairing, 
reconditioning, and rebuilding of some parts is taxable while the repairing, 
reconditioning, and rebuilding of others is not taxable. The Bureau issues incon- 
sistent rulings with respect to the same part and enforcement varies with each 
district throughout the country. There have been instances where the Bureau 
has issued detailed rulings to individual automotive wholesalers stating that 
no tax liability was being incurred with respect to their business and then at 
some later date made retroactive assessments covering the periods during which 
the wholesaler relied upon the ruling given him. 


Legislative intent 


It is a well-known rule in law that the language of a statute should not be 
extended beyond its clear import and burdens of tax should not be increased by 
implication or inference from the provisions of the statute. 

The legislative history concerning the original enactment of this law deals 
specifically with the application of the tax to the manufacture of new automo- 
bile parts and accessories and it is silent on the subject of repaired, rebuilt, and 
reconditioned automobile parts. Therefore, it must necessarily follow that it 
was not the intent of Congress to include repaired, reconditioned, and rebuilt 
parts in the original law. 

There have been only minor changes in section 3403 (c) of the Internal Reve- 
nue Code since 1932. These changes for the most part dealt with changes in the 
tax rate or the exclusion of televisions and radios from the tax on automobile 
parts and accessories. The Treasury Department has by rules and regulations 
broadened the scope of the tax to include repairers, rebuilders, and reconditioners 
of used and worn automotive parts. 

The question primarily resolves itself into the definition of who is a “manu- 
facturer” or “producer” under section 3403 (c). Unless Congress in its legis- 
lation gives special meaning to a word, then it is to be read, understood, and 
construed in its ordinary sense and usage. 

When Congress, in dealing with a special subject, has found it necessary to 
give to certain words an unusual or a special meaning, then it will specifically 
define the word in its legislation as it did in the case of the Tobacco Manu- 
facturers, title 26, section 710, United States Code of Oleomargarine Manu- 
facturers, title 26, section 972, United States Code. 

Therefore, in view of the fact that the statute does not provide a definition 
giving special meaning for the words “manufacturer” and “producer,” it is 
obvious that it was the intention of Congress that the words “manufacturer” 
and “producer” should be recognized, understood, and accepted in their ordinary 
meaning and usage. If Congress had intended to take the words “manufac- 
turer” and “producer” out of the usual significance of the words, they would 
have given them special and unusual meaning by definition in the statute. 
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Definition of word “manufacture” 


Corpus Juris Secundum defines manufacture as “the operation of reducing 
raw materials of any kind into a form suitable for use by hand, by art, or by 
machinery” (55 C. J. S. sec. 38, p. 670) or, “the creation or production of a 
product from raw materials or by combining two or more products to form a 
new or different one” (55 C. J. S. sec. 39, p. 670). 

In Words and Phrases it states: “Manufacture implies a change. There must 
be a transformation; a new and different article must emerge, having a distinc- 
tive name, character, or use’ (Words and Phrases, vol. 26, p. 408). 

These, we believe, are the common and accepted meanings of the word “man- 
ufacture” as it applies to the manufacture or production of new automobile 
parts within the legislative intent when this law was originally enacted. 

Under Regulation 46 (1940) section 316.4 the Treasury Department states 
“The term ‘manufacture’ includes a person who produces a taxable article from 
scrap, salvage, or junk material, as well as from new or raw material (1) by 
processing, manipulating, or changing the form of the article, or (2) by com- 
bining or assembling two or more articles.” 


Repairing, rebuilding, and reconditioning should not be considered manufacturing 


Although section 3403 of the Internal Revenue Code levies a tax on new auto- 
mobiles and trucks, the Bureau of Internal Revenue has never attempted to 
levy a tax on repaired, reconditioned, or rebuilt trucks. It bas taxed only new 
automobiles and trucks, thereby conceding that Congress never intended to levy a 
tax upon the sale of a repaired, reconditioned, or rebuilt automobile or truck. 

Example: Car and truck dealers throughout the country take thousands of 
automobiles and trucks in trade each year. Many of them are completely 
reconditioned or rebuilt. Damaged fenders and body panels are bumped out, 
sanded, and repainted. Soldering, welding, sanding, grinding, and other similar 
mechanical and machining operations are performed on these vehicles. Yet the 
Bureau of Internal Revenue has never levied a tax on a repaired, rebuilt, or 
reconditioned automobile or truck. However, the Bureau of Internal Revenue 
has repeatedly levied the tax on repaired, rebuilt, and reconditioned worn 
automobile parts and accessories even though the tax has been paid on these 
parts by the original manufacturer. The regrinding of an automobile crank- 
shaft, rebabbitting a connecting rod, resurfacing a clutch pressure plate, reboring 
a worn cylinder, or turning of an armature commutator and all the other repair- 
ing, reconditioning, or rebuilding work done to restore a worn automotive part 
to its former form or quality is not any more manufacturing than resharpening 
the blade of a bread knife, sharpening a pencil, or resoling a pair of shoes. 


Bureau goes beyond intent of Congress 


The record shows that the Bureau of Internal Revenue has not confined itself 
to the intent and wishes of Congress. It has gone way beyond in defining and 
determining who a manufacturer is and what constitutes manufacturing insofar 
as creating a taxable article under 3403 (c) of the Internal Revenue Code is 
concerned. 

The Bureau holds that a rebuilder and reassembler of worn or used parts is a 
manufacturer. In its regulations it states that “any person who acquires 
ownership or unserviceable parts and rebuilds or reassembles the serviceable 
parts, with or without the addition of new parts, into a unit for future sale or 
exchange is a manufacturer or producer within the meaning of chapter 29 Inter- 
nal Revenue Code. No tax liability is incurred where a taxable article is cleaned, 
painted, adjusted, or repaired by replacing a minor broken part. There is no 
tax liability for immediate repair service to a customer. The tax does not apply 
to an article repaired or rebuilt under a labor-plus-material contract, but if the 
article is rebuilt for a person regularly engaged in selling such articles the tax 
liability attaches to the sale or exchange of the article by such a person” (ST 927 
CB 1942-2, p. 225). 

The Bureau confuses the issue still further in its decision (ST 932 1945 CB 
431). which reads as follows: 

“The mere disassembling, cleaning, and reassembling (with any necessary 
replacement of worn parts with tax-paid parts) performed in reconditioning 
used fuel pumps, water pumps, carburetors, distributors, shock absorbers, wind- 
shield-wiper motors, brake shoes, clutch discs, voltage regulators, etc., do not 
incur manufacturers excise tax under section 3403 of the code regardless of by 
whom performed. However, any new taxable parts produced or erroneously 
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purchased tax-free for use as replacements in reconditioning such units are 
subject to tax when used by the reconditioner. 

“The manufacturers excise tax applies to the rebuilder’s sale from his stock 
on hand of (a) rebuilt batteries, (b) rebabbitted or machined connecting rods, 
(c) rebuilt clutch assemblies, (d@) resurfaced clutch plates, (e) rewound arma- 
tures, (f) reassembled generators containing armatures rewound by the re- 
assembler, (g) remetalized crankshafts, (h) motors in which the cylinders are 
machined, (i) shock absorbers in which some of the parts are machined, and (j) 
similar items in which machining, rewinding, or comparable operations are 
performed. 

“In distinguishing between persons engaged in the business of rebuilding and 
mere repairmen, where a repair shop operator merely disassembles, cleans, and 
reassembles unserviceable units taken in exchange from a car owner (including in 
the job any machining or replacing of parts which is necessary) and the repair 
shop operator uses such rebuilt unit as a replacement of the next unserviceable 
unit which a car owner brings to his shop, no tax liability is incurred. On the 
other hand, a person who is engaged in the business of rebuilding automobile 
parts to be placed in stock for resale is liable for the tax. 

“When a rebuilder does not supply his customer with units already rebuilt 
and in his stock in exchange for any unserviceable units accepted by him for 
rebuilding, but merely rebuilds and returns to his customer a number of units 
equivalent to the number received from such customer which he finds are 
capable of being rebuilt, he incurs no tax liability on such rebuilt units, provided 
he did not acquire title to the unserviceable units and did not sell the rebuilt 
units, but instead charged only for his labor and any replacement materials 
supplied.” (ST. 932 1945 CB. 481.) 

Confusion, discrimination, injustice 

The Bureau of Internal Revenue rulings are confusing because the same 
automotive part may be taxable or not depending on the person who does the 
repairing, rebuilding, or reconditioning, the manner in which the work is done, 
and whether it is used on the same car or placed in stock. The Bureau rulings 
are discriminatory because some rebuilt parts are held taxable while others are 
not, even though the same or similar type work is performed in the rebuilding 
process, and also because the tax is collected in some districts only. 

In issuing its rulings and interpretations the Bureau has vacillated between 
theories of whether materials are added, whether new parts are used, whether 
skilled labor is required, whether machining, grinding, or rewinding is per- 
formed, whether two or more units are involved, and other legalistic theories of 
transfer of title, and so forth, resulting in discrimination as evidenced by the 
following examples: 


Rebuilt parts 

October 1942: All parts taxable if rebuilt for one who sells articles, or if 
rebuilt and placed in stock for future sale or exchange. 

May 1945: Rebuilt parts taxable if rebuilder has stock of rebuilt parts on 
hand, unless customer specificaliy retains ownership of part sent to rebuilder. 

March 1947: Rebuilt parts taxable, whether or not rebuilder has stock of 
repair parts on hand, unless customer specifically retains ownership of part 
sent to rebuilder. 
Reground crankshafts 


November 1944: Reground crankshafts not taxable. 

December 1944: Reground crankshafts not taxable unless sprayed with metal 
and ground to standard size. 

seen ree 1945: Reground crankshafts and assemblies not metalized not tax- 
able. 

March 1947: Reground crankshafts and assemblies are taxable—effective on 
and after May 11, 1945. 

August 1950: If regrinder of the crankshaft does not acquire title to such 
crankshaft but it remains the property of the owner, no tax applies. 


Rebuilt armatures and generators 


July 1937: Rebuilt armature not taxable where an armature is rewound or 


is replaced by either a rewound or new armature. But the rewound or new 
armature is taxable. 
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February 1942: Turning down (machining) of commutator of generator and 
starter armatures is not taxable. 

September 1949: Turning down of armature commutator with machine tool or 
method of sandpapering which accomplishes same result as the use of machine 
tool is considered to be manufacturing so that liability to tax is incurred under 
section 3403 (c) as amended with respect to sale of rebuilt generators. 

August 1950: Manufacturers excise tax applies to rebuilder’s sale of re- 
assembled generators containing armatures rewound or machined by the assem- 
bler. If you do not rewind or machine the armatures but purchase rewound 
or reconditioned armatures from another rebuilder to use in the rebuilding of 
generators, the manufactures excise tax will not attach to your sales of genera- 
tors rebuilt by you. 

August 1951: You are not liable for the tax on sales of reconditioned genera- 
tors or starters unless in the reconditioning process the commutators are turned 
down by a machine. 


Bureau applies arbitrary and inconsistent distinctions in determining manu- 
facturing processes for tax purposes 

March 1949: Brake cylinders in which holes are drilled to increase diameter 
one-sixteenth held not to constitute manufacture ; therefore, no tax. 

February 1951: Brake cylinders which are sleeved and reassembled held sub- 
ject to tax. 

Leaf springs, new or rebuilt (even if only rearched and retempered) are held 
to be taxable items. However, suspension coil springs used for the same purpose 
in Bureau rulings issued April 1949, June 1950, and July 1950 were held to be 
commercial commodities for general use and the sale thereof not taxable. 

The Bureau holds that bearings and bushings as a class are considered to be 
articles susceptible of general use and, therefore, are not taxable as automobile 
parts within the meaning of 3403 (c) (ST. 100 4-21, 41). Under this interpreta- 
tion we understand that automobile engine bearings even though designed for a 
specific automobile engine are considered nontaxable and that the original manu- 
facturers of such automobile parts are not paying the tax on such items. This 
seems inconsistent in view of the fact that rebabbitted connecting rods which 
perform the same function are considered a taxable item by the Bureau and their 
rulings concerning rebabbitted connecting rods has been upheld by the courts 
(Clawson & Bals v. Harrison, 108 Fed. 2d 991; Clawson & Bals v. U. 8., 182 Fed. 
2d 402). 

Similarly in April 1949, the Bureau held that Chevrolet and Ford release 
bearing assemblies are automobile parts and accessories within the scope of 
section 3403 (c) of the code, as amended, and the sale thereof taxable. Compare 
this with a September 1949 ruling in which the Bureau held that a particular 
manufacturer's clutch release bearing not to be a taxable item and that the manu- 
facturer would incur no tax liability. 

In April of 1949 the Bureau issued a ruling to a rebuilder of shock absorbers 
holding that the machining out of the shock absorber housings to accommodate 
undersized bushings to fit reground pins constituted manufacturing and that the 
articles so rebuilt were, therefore, subject to tax. In June of the same year the 
Bureau issued a ruling to another rebuilder performing the identical operations 
holding that this did not constitute manufacturing and that the rebuilder in- 
curred no tax liability under section 3403 (c). 

In regard to clutch assemblies, if a clutch plate is merely relined with tax-paid 
facings no tax applies. If a clutch cover assembly is rebuilt and the pressure 
plate resurfaced by grinding, the tax applies to the rebuilt clutch cover assembly. 
If the relined clutch plate and the cover assembly are boxed or sold together, then 
the tax applies to the sale of both as a single unit. 

A baby bottle warmer which plugs into the cigarette lighter connection on the 
dash of an automobile is considered to be an automotive accessory and, therefore, 
taxable. However, a steering arm ball designed for a particular make and model 
car has been held not taxable as an automotive part. 

Although tires and tubes are subject to the Federal manufacturers’ excise tax, 
the Internal Revenue Bureau holds that where tires are merely recapped by use of 
a special shoulder-to-shoulder mold, with no treatment or operation done on the 
side walls, no tax is due with respect to the sale or use of such tire. 

Many similar examples could be cited, but from the above examples it should be 
easy for Congress to realize that the greatest hazard confronting the repairer, the 
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rebuilder, and reconditioner of worn automotive parts and units is the problem of 
trying to understand and interpret the confusing and conflicting rulings relating 
to the taxability of motors, crankshafts, brakes, clutches, connecting rods, carbu- 
retors, fuel pumps, water pumps, starters, generators, and all the other automotive 
parts and units that require periodic repair and maintenance service. 


Rebuilder presumed to be manufacturer for excise tax purposes 


Although prior published Bureau of Internal Revenue regulations and rulings 
state that a rebuilder who receives, rebuilds, and returns (no transfer of title) to 
his customer the identical articles received from the customer incurs no tax 
liability on such rebuilt articles, a recent unpublished ruling states the Bureau of 
Internal Revenue presumes that anyone engaged in rebuilding automobile engines 
or engine block assemblies is a manufacturer and liable for the 8 percent excise 
tax on such rebuilt articles, unless the rebuilder gets from his customer a signed 
statement to the effect that he (the customer) (1) retains title to the article being 
rebuilt, (2) that he is he manufacturer of the article being rebuilt, (3) that he is 
to get the identical article back, and (4) that he is liable for the manufacturers’ 
excise tax when he sells or uses the rebuilt article. 


Tax on use by manufacturer or producer 


To turther complicate the matter, we have the following Bureau regulation : 

“If a person manufactures, produces, or imports an article covered by these 
regulations and uses it for any purpose (other than as material in the manufac- 
ture or production of, or as a component part of, another article manufactured or 
produced by him which will be taxable or sold free of tax under the provisions of 
section 314.21 of 314.22) he is liable for tax with respect to the use of such article 
in the same manner as if it were” sold by him. 

“The use by any person in the operation of a business in which he is engaged, of 
any taxable article which has been manufactured, produced, or imported by him 
or his agent makes such person liable to tax on such use” (Code sec. 3444 [Reo 
44 (1944) sec. 314.6]). 

The combination of the presumption that a rebuilder is a manufacturer for tax 
purposes and the regulation taxing the use by a manufacturer gives rise to some 
serious tax impacts which we are sure are beyond the intent of Congress. 

For example: 1. A grocery store owns and operates five delivery trucks. At 
different intervals of time the grocer sends these engines to a local automotive 
wholesaler who operates a machine shop for rebuilding and return. The automo- 
tive wholesaler rebuilds and returns the identical engines. Is there any tax 
liability ? 

According to an informal opinion issued by the Bureau of Internal Revenue 
there is a tax liability to the grocer since he has retained title, has received back 
the identical engines and will use the trucks in his business. However, for the 
wholesaler to relieve himself of the tax liability there must be an understanding 
in writing between the wholesaler and the grocer customer to show that the grocer 
customer understands that he is to receive back the identical engine, that he is to 
retain title thereto and that he is to pay any tax due. 

2. An interstate bus company operates a fleet of 250 buses. They operate 
their own maintenance and repair shop and are equipped to completely rebuild 
all their own engines. They buy their pistons, piston rings, motor bearings, 
and their engine parts from a local wholesaler. The manufacturers excise tax 
has been collected on these parts by the original manufacturer. The bus com- 
pany does its own crankshaft regrinding, cylinder reboring, pin fitting, and rod 
alining, and all the other necessary machine work, as well as the disassembling 
and reassembling of the engines. Has any tax liability been incurred by the 
bus company in rebuilding their own engines? 

According to an informal opinion issued by the Bureau the bus company has 
incurred the manufacturers excise-tax liability because it is performing a manu- 
facturing operation and will use the buses in its business. Credits may be 
obtained for the excise tax paid on the parts used in the rebuilding process. 

Under these regulations, rulings and interpretations, the Bureau of Internal 
Revenue could make retroactive assessments on automotive wholesalers, car 
and truck dealers and independent automotive repair shops for many thousands 
of dollars covering the rebuilding of engines and other automotive parts and 
units which were rebuilt and returned to the customers. They could do the 
same in regard to fleet operators who rebuild their own engines and parts. 
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Problem previously considered by Congress 


This problem was presented to the House Committee on Ways and Means as 
long ago as April 2, 1942, and to the Senate Committee on Finance August 11, 
1941, and August 7, 1942. That Congress did not intend and has not intended 
to tax the repairing, reconditioning, and rebuilding of worn automotive parts 
is clearly supported by congressional expressions made at committee hearings 
on those dates. 

At that time the committees exacted a promise from the Treasury Depart- 
ment that the matter would be taken care of by regulations whereby excise 
taxes would not be assessed in connection with the repairing and recondition- 
ing of worn automotive parts. 

The Treasury Department failed to issue such regulations; in fact, it has 
broadened the application of this tax and they now impose the tax on the repair 
of many parts which they heretofore held nontaxable. 

During the war years no further steps were taken to solve this problem. On 
July 21, 1947, this subject again was presented to the committee through the 
efforts of six major trade associations in the automotive industry. The Mem- 
bers of the 8ist Congress adopted the language recommended by those groups 
and the amendment passed the House overwhelmingly. The bill was pending 


before the Senate when the outbreak of the Korean war stopped its further 
consideration. 


Why an amendment is necessary 


It has been shown above that Congress has never intended that the manu- 
facturers excise tax should apply to the repair, reconditioning, and rebuilding 
of worn automotive parts and accessories. 

The Bureau of Internal Revenue does not attempt to assess the tax on repaired, 
reconditioned, or rebuilt automobiles and trucks. It has ruled that the rebuild- 
ing of a truck chassis is not taxable as a manufacturing process. 

It has ruled that the recapping of an automobile tire with new rubber from 
shoulder to shoulder is not subject to the excise tax although new tires are. 

Although a manufacturers excise tax has been levied from time to time on 
radios, phonographs, musical instruments, mechanical refrigerators, air con- 
ditioning units, firearms, sporting goods, electric, gas, and oil appliances, busi- 
ness and store machines, etc., a very thorough search failed to uncover any 
attempt of the Bureau of Internal Revenue to levy an excise tax on the repair, 
reconditioning, or rebuilding of such articles. 

The repairing, reconditioning, or rebuilding of worn automotive parts and 
units is no more the manufacturing of an article than the repairing, recondi- 
tioning, or rebuilding of an automobile or truck, the recapping of a tire, or the 
repairing, reconditioning, and rebuilding of radios, phonographs, refrigerators, 
air conditioning units, typewriters, and other business machines and other 
similar articles upon which Congress has levied an excise tax. 

The levying of the tax by the Bureau upon the repairers, reconditioners, and 
rebuilders of automobile parts and accessories is an arbitrary and unjust dis- 
crimination against this group of repairers. 

These repairers, reconditioners, and rebuilders do no foundry casting, forging, 
or manufacturing ; nor do they create parts or units out of raw materials. They 
only repair worn parts and units which were tax paid at the time of original 
manufacture or installation as original equipment on an automobile or truck. 
They repair only parts and units on which the original manufacturer paid the 
tax when the part or unit was new. The work done on these repaired parts is 
no more manufacturing than refinishing an old desk, mending a suit of clothes, 
resharpening a knife blade, or resoling a pair of shoes. 

One must also realize that these taxes assessed the repairman each time a 
worn automotive part is repaired are passed on to the car and truck owner by 
way of higher prices. It is inequitable to require a car or truck owner to pay 
and repay this tax each time a worn part on his vehicle is repaired or rebuilt. 
The consumers of other articles subject to the excise tax are not required to pay 
and repay the tax with each repair, reconditioning, or rebuilding. 

Only an amendment to the Internal Revenue Code will force the Bureau of 
Internal Revenue to apply the manufacturers excise tax equitably and without 
discrimination. 
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Proposed amendment 


Repairers, rebuilders, and reconditioners of worn automotive parts do not 
object to the payment of their fair share of the taxes required for the proper 
functioning of our Government. They strenuously object, and justifiably so, to 
the administration of a taxing statute in an arbitrary and unreasonable manner 
whereby two persons engaged in the same business activity are not treated alike. 

If Congress should determine that an excise tax is required with respect to the 
repairing, reconditioning, and rebuilding of automotive parts, then Congress 
should, through appropriate legislation, spell out in clear, distinct, and concise 
language that every repairer, reconditioner, or rebuilder is required to pay the 
tax. The Bureau of Internal Revenue should be given a mandate to levy the 
tax and collect it without discrimination. The tax should be collected in each 
and every district and without resort to confused, arbitrary, and unjust rulings 
and interpretations and subject to change from day today. The persons engaged 
in the rebuilding business should not be subject to the hazard of a retroactive 
assessment, which could throw them into bankruptcy, based on a whimsical 
change in ruling without notice. 

We believe that it never was and is not now the intention of Congress to im- 
pose an excise tax on the repairing, rebuilding, or reconditioning of automotive 
parts and accessories. We respectfully urge that careful consideration be 
given to the problem created and being fostered by the Bureau of Internal 
Revenue in defiance of the expressed will of the Congress. In the furtherance of 
justice and equality, Congress is earnestly beseeched to: 

1. Amend section 3403 (ce) of the Internal Revenue Code by adding the words 
“Other than repaired, reconditioned, or rebuilt automotive parts and accessories.” 


JANUARY 24, 1956. 
Hon. AIME J. FoRAND, 

Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, Committee on Ways and Means, House of Representatives, 
Washington, D.C. 

Dear Mr. CHAIRMAN: Our association is indeed encouraged by the vigorous 
action of your committee in delving into the administrative and technical problems 
of the existing excise-tax structure. We believe that the testimony presented 
by the Treasury Department and the public witnesses provides convincing evidence 
of the need for widespread reform in this field. 

In the report of January 9, 1955, prepared by the staffs of the Joint Committee 
on Internal Revenue Taxation and Treasury Department, the need for limited 
reform is recognized and certain suggestions are offered. Our association is 
in agreement with several of these suggestions but strongly opposed to others. 

In general, our principal concern is with the following two items contained 
in the report: 

(1) With respect to warranties, the suggestion that the law be amended to 
reverse the General Motors case not only as to the future but also as to the past. 

(2) With respect to several recognized inequities, the suggestion that no action 
be taken since a loss of revenue is involved. 

We strongly urge that these two particular suggestions be rejected by your 
committee. In our opinion, both suggestions are unsound in principle and con- 
trary to the broad objective of achieving uniform excise-tax administration. 

Our comments on the joint report are set forth in more detail in the statement 
attached. We have also included in this statement a list of items upon which 
action is required but which were not considered in the report. Our failure to 
comment on any of the recommendations does not imply either approval or 
disapproval. 

A copy of this letter together with the attachment is being made available 
to the members of your subcommittee and to the staffs of the joint committee and 
Treasury Department. 

Very truly yours, 
C. R. Orem, Jr., 
Chairman, Subcommittee on Excise Tax Administration, 
NAM Tazation Committee. 
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COMMENTS OF THE NATIONAL ASSOCIATION OF MANUFACTURERS ON THE REPORT TO 
THE SUBCOMMITTEE ON Excise TAx TECHNICAL AND ADMINISTRATIVE PROBLEMS 
OF THE House COMMITTEE ON WAYS AND MEANS PREPARED BY THE STAFF OF THE 
JOINT COMMITTEE ON INTERNAL REVENUE TAXATION AND TREASURY DEPARTMENT 


JANUARY 23, 1956. 
1. Warranties 

The United States Court of Claims in the case of General Motors Corporation, 
Frigidaire Division v. The U. 8S. (121 F. Supp. 932), held that the separate charge 
for a warranty which a vendee had to purchase with each refrigerator was a 
part of the manufacturer’s sales price and thus subject to excise tax. However, 
the court also held that the taxpayer is entitled to treat the expenses sustained 
in fulfilling the warranty as an adjustment of the sales price. The Supreme 
Court of the United States denied a writ of certiorari filed by the Government. 

In the subject report it is suggested that the code be amended to make it clear 
that expenses sustained by a taxpayer in fulfilling his warranty do not result 
in a readjustment in the sales price, and also that the code be amended to provide 
that for tax purposes the sales price should specifically include compulsory 
charges for the warranty of articles. It is further suggested that the report 
accompanying such legislation indicate that these amendments are declaratory 
of the intent of Congress as originally expressed in enacting the pertinent sections 
of the code. 

We submit that such legislation is not required. In our opinion, warranty 
expenses are not subject to tax. Taxpayers have maintained this position for 
the past several years, even though the Treasury Department has not concurred. 
There is now a court decision representing the law of the land which has settled 
this issue in a satisfactory and equitable manner. The enactment of legislation 
as suggested in this report would, in effect, deprive taxpayers of the protection 
of the courts. It would establish a precedent whereby the Treasury Department 
could adopt a most arbitrary position in collecting the revenues and then, if 
overruled by the courts, seek amending legislation to support its position, on 
the basis that compliance with the court decision would result in a loss of revenue 
and substantial administrative burdens. This indeed would make a mockery 
of the courts and take away from the taxpayer one of his fundamental rights. 

We do not believe that in a true sense there is a loss of revenue. Unques- 
tionably, of course, there will be less revenue collected as a result of this deci- 
sion, but this does not mean that there is a loss of revenue. Actually, unless 
the Government is entitled by law to such revenue the failure to collect it cannot 
result in a loss. 


2. Cooperative advertising 


We are most gratified to learn that a public ruling will be issued on this sub- 


ject. It is our hope that the ruling will be in sufficient detail to cover the many 
uncertainties in this area. 


8. Definition of radio and television components 


We are in complete agreement with this suggestion as it will eliminate many 
administrative problems without any loss of revenue. 


4. Leases 


We recommend that the principle of limiting tax on leased articles to the 
amount that would have been due if the article had been sold be extended to 
all articles subject to tax. Our recommendation would include the type of article 
which is never sold by the manufacturer or retailer. In the latter case, it would 
not constitute an unduly burdensome problem to compute a sales price. We 
do not believe that the possibility of the revenue loss is sound reason for con- 
tinuing this inequity, as contended in the report. 


5. Documentary stamp tax base and application on stock issues and stock trana- 
fers 


We fully agree that the base of the stamp tax on security issues and trans- 
fers be fair market value rather than par value for the change in base would 
produce a more equitable distribution of the tax, and prevent further tax avoid- 
ance through the arbitrary manipulation of par values which have no economie 
or practical significance. 
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The suggested rate on stock transfers (the most important stamp-tax revenue 
source) of 5 cents per $100 of actual value would produce, according to the 
staff report 25 percent more tax than is now collected. The suggested rate for 
the issue tax of 10 cents per $100 of actual value would certainly produce more 
tax than is now collected on new issues, for on such issues in recent years the 
offering price in most cases has exceeded the par value of the shares involved 
by more than 10 percent. 

The increased revenue would permit elimination of the stamp tax on cer- 
tain transactions which for mechanical and logical reasons should not be taxed. 

The shift of the tax base to actual value will require determinations of value 
in transactitons which, being now tax free for income or capital gains tax 
purposes, require no such determinations. Arbitrary and, consequently, unfair 
determinations will be made, and considerable time and expense to taxpayers 
and the Revenue Service will be wasted in settling disagreements. Moreover, 
transactions now tax free under the reorganization provisions, for the same 
reasons that they are so exempt, should also be exempt from stamp taxes. 

Accordingly, it is reeommended that— 

1. The base of the stamp tax on stock issues and transfers should be shifted 
from par value to fair market value. 

2. The rates should be set on issues at 10 cents per hundred dollars of fair 
value and on transfers to 5 cents per hundred dollars of fair value. 

3. Issues and transfers in transactions exempt from income and capital gains 
taxes under subchapter C of chapter I should be also free of stamp taxes. 

4. Trades of odd lots of listed securities should be subject to one transfer tax 
only. 


6. Exemption and refund procedures 


We are favorably impressed by the suggestions made with respect to revising 
the exemption and refund procedures. In our opinion such revision could best 
be handled by the issuance of a proposed regulation under the Administrative 
Procedure Act. At this point we have the following recommendations: 

(a) Consideration should be given to establishing a procedure whereby cer- 
tain exempt users could take a tax credit or make application directly to the 
Government for refund in those cases where the tax is separately stated. 

(b) With respect to accounting methods for refunds or credits, it is sug- 
gested that the last-in, first-out method for identifying purchases from various 
manufacturers be substituted for the first-in first-out method recommended in 
the report. It is believed that our suggested method would reduce the com- 
pliance problems to a minimum. 


7. Special exemption or refund problems with respect to tires and inner tubes 
and automobile radios and television sets 


It is believed that the existing inequities and the difficult administrative prob- 
lems could be corrected by extending the provisions of Public Law 367 to these 
items. We recommend this treatment even though there exists a small differ- 
ence in rates between these items and the rates on automobiles and trucks. 


8. Floor-stock refunds 


We believe that the suggestions with respect to floor-stock refunds are excel- 
lent and should be adopted. 


9. Items not commented upon in the report 


The report makes no comment on many items upon which there was extensive 
testimony at the public hearings. The following are the more significant ones 
which were covered in our testimony and which we believe should be acted upon. 

(a) Statutory definition of “manufacturer” and “importer” and a more 
complete statutory listing of articles subject to tax. 

(b) Accessories for taxable end articles of manufacture should not be taxed. 

(c) The Commissioner should be authorized to establish a “fair manufac- 
turer’s price” to provide for uniform and nondiscriminatory administration. 

(ad) Appellate procedures should be established. 

(e) The “proof of burden” test as a condition precedent to the allowance of 
refunds and credits should be eliminated from the law. 


2 i, RPE ERIN 
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THE PARAPLEGIA NEWS, 
Stroudsburg, Pa., January 19, 1956. 


Re: Your conversation with Col. Michael Leo Looney. 
Hon. AIMeE J. Foranp, 
House Office Building, 
Washington, D.C. 

Dear Sir: Why is there an excise tax on auto hand controls for the physically 
handicapped? 

There might as well be an 8 percent tax on the steering wheels of all cars. 
For the hand controls which a paraplegic uses are just as vital to him as the 
steering wheel. 

Tax experts have determined not to tax crutches or wheelchairs; considering 
them prostheses, devices aiding the severely handicapped to navigate and live 
a more normal life. 

Hand controls for automobiles are also prostheses. 

A paraplegic is a person who is paralyzed from the point of damage down as a 
result of disease or injury to the spinal cord. His new condition in no way 
changes his personality; he has the same desires, the same need for a home, 
the American desire to roam, the need of a job, and the hope and search for 
love and a family. He, in short, is no different than his nondisabled neighbor. 
Except that he needs additional equipment on the auto he buys. Why should he 
be penalyzed by a tax anymore than his neighbor, who doesn’t need this extra 
equipment? It should be enough that, being disabled, he must purchase this 
additional equipment. Don’t say, “Buddy, just because you're slightly different 
than the rest of us, you pay 8 percent more. Uncle Sam needs the money.” 

Hand controls are classed as accessories. This is so wrong. 

There is no excise tax on human legs. There is no excise tax on wheelchairs 
(a substitute for human legs). 

There is no excise tax on accelerators and footbrakes in autos. Why is there 
an excise tax on hand controls (which are substitutes for accelerators and foot- 
brakes). 

We hope this injustice can be corrected. And, thank you for your interest. 

Very truly yours, 
JOHN M. Price. 


Rap10-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION,, 
Washington D. C., January 24, 1956. 


Hon. Aime J. Foranp, 
Chairman, Subcommittee on Excise Tar Technical and Administrative Prob- 
lems, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

DEAR Mr. Foranpb: This letter is submitted on behalf of the Radio-Electronics- 
Television Manufacturers Association, a participant through its representative, 
Mr. Sigurd Tranmal, in the subcommittee hearings held in October 1955. The 
letter relates to the recommendation to the subcommittee by the staffs of the 
Treasury Department and the Joint Committee on Internal Revenue Taxation 
that legislation be enacted which would in effect nullify the decision of the Court 
of Claims in the case of General Motors Corporation, Frigidaire Division vy. 
United States, (121 F. Supp. 982), on a retroactive basis. We are writing to you 
separately in connection with other matters covered in the staff report. 

In the Frigidaire case the Court of Claims concluded that costs incurred in the 
fulfillment of warranties on products subject to the manufacturers’ excise tax 
constitute an “allowance” within the meaning of section 3443 (a) (2) of the 
1939 code (now sec. 6416 (b) (1) of the 1954 code). The Government disagreed 
with the decision and petitioned the Supreme Court for review. The petition 
was denied on February 14, 1955, however, and the Court of Claims’ decision is 
now the binding judicial authority on the question of what was the intent of the 
legislators who enacted the credit and refund section of the Revenue Act of 1932. 
As a consequence, the Treasury Department is required to refund that portion 
of the excise tax paid equal to the ratio of expenses incurred to the original sales 
price. Other taxpayers, in reliance upon this interpretation of the law, have 
taken credit for such amounts currently. In reaching its conclusion the Court 
of Claims said: 
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“When an article is sold with a warranty, and fulfillment of the warranty costs 
the seller a certain sum, he has in fact received for the article only the amount 
by which the sale price exceeded the cost of fulfilling the warranty. He has, 
in effect, given the purchaser an ‘allowance’ when he has spent money for his 
benefit” (121 F. Supp. 932 at p. 935). 

We believe the court correctly interpreted the code. 

For many years prior to the Frigidaire decision, taxpayers had urged the 
Treasury Department to permit some adjustment with respect to warranties. 
The Treasury Department refused to permit this an as a consequence it now 
finds that the amounts involved in possible refunds are substantial. 

As a result, the Treasury Department now suggests that the Ways and Means 
Committee recommend new legislation specifically overruling the Frigidaire deci- 
sion with an accompanying report which indicates that the legislation “is declara- 
tory of the intent of Congress as originally expressed in enacting section 6416 
(b) (1) of the 1954 code and corresponding provisions of the 1939 code and 
prior laws.” 

The proposal of the Treasury Department should be placed in proper perspec- 
tive. It is not just a request for clarifying legislation; no clarification is needed 
because the Court of Claims’ decision is clear and unequivocal. It is a bold 
attempt by the Treasury Department—an unsuccessful litigant—to obtain a 
change in the rules for all warranty-refund cases except the Frigidaire case 
itself which has already been reduced to judgment and won’t be affected. If 
the proposal has the intended effect, all refund claims will be denied and tax- 
payers who have taken credits in good-faith reliance upon the interpretation 
of the law as expressed by the Court of Claims willl be subject to assessments of 
deficiencies in tax. 

The proposal for declaratory legislation with retroactive effect has implica- 
tions and meanings of great importance. Throughout the hearings before your 
subcommittee the Treasury Department indicated clearly that all of its actions 
on statutory changes were motivated by the effects upon the revenue. In other 
words, no matter how meritorious a change might be, the Treasury opposed if the 
revenue loss was substantial. Because the amounts properly refundable under 
the Frigidaire case doctrine may be substantial, the Treasury is likewise trying 
to persuade the Congress to take the most unusual step of adopting declaratory 
legislation with retroactive effect. Furthermore, if the recommendation is 
adopted, all taxpayers would be put on notice that if they, by means of expensive 
judicial process, achieve a favorable decision, with broad application, they can 
expect a short enjoyment of their victory because Congress might rewrite the 
law with retroactive effect so that the victory will be taken away. Retroactive 
legislation of the type proposed by the Treasury makes a mockery of judicial 
process. There would be no point in resorting to the courts for judicial interpre- 
tation if the executive branch of the Government is going to be successful in 
urging that retroactive legislation be enacted to nullify any decision that goes 
against the Government. 

We feel sure that your committee will not want to be a party to the Treasury 
Department’s attempt to bail itself out of the embarrassing position in which it 
finds itself as a result of following an incorrect interpretation of the code. 

Respectfully submitted. 





J. D. SECREST, 
Jeecutive Vice President. 


RAD10-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION, 
Washington, D. C., February 8, 1956. 
Hon. Arme J. Foranp, 

Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, Committee on Ways and Means, House of Representatives, 
Washington 25, D. C. 

Dear Mr. Foranp: In our letter of January 24, 1956, we objected strenuously 
to that phase of the joint staff’s report which recommended that your com- 
mittee adopt “declaratory” legislation which would in effect retroactively over- 
rule the decision of the Court of Claims in the Frigidaire warranty case. We 
would like to take this opportunity to commend your committee for the effective 
way it has conducted the hearings before it and the joint staffs for the many 
matters in their report which will be helpful to taxpayers. 
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This association is particularly appreciative of the statement in the joint 
report that the status of cooperative advertising in relation to a manufacturers 
tax base should be clarified by a specific ruling of the Internal Revenue Service. 
There is some uncertainty as to the tax status of such advertising and a specific 
ruling would be highly beneficial to taxpayers as well as to those who administer 
the tax. We sincerely hope such a ruling will be published as promptly as 
possible. 

In connecting with the matter of rulings we would like to say a word on behalf 
of the Excise Tax Ruling Branch of the Internal Revenue Service. As stated 
during the October hearings by the association’s representative, Mr. Sigurd 
Tranmal, we are critical of the delay which takes place within the service in 
the publication of the rulings but wish to make it clear that our criticism is of 
the system employed and not of the Excise Tax Branch. We feel that a con- 
scientious effort is made by the Excise Tax Branch to expedite all rulings. We 
believe that more adequate recognition within the Service of the importance 
of excise tax matters to a large number of taxpayers would improve the admin- 
istration of such taxes. 

While this association does not agree with the position taken in the joint 
report that existing statutes require taxation of radio and television components 
regardless of their suitability for use on or in connection with entertainment- 
type sets, we support the recommendation that legislation be speedily enacted 
to clarify the matter. We believe, for reasons stated previously to the sub- 
committee and set forth in a letter to the Internal Revenue Service dated 
December 1, 1955, that present provisions in the code impose a tax on only those 
radio and television Components which are suitable for use on or in connection 
with entertainment-type equipment. The Internal Revenue Service, however, 
has disagreed with this position and, in the interest of speedy clarification, we 
support the recommendation that corrective legislation be enacted as soon as 
possible. A copy of a recent ruling by the Excise Tax Branch of the Service 
is attached for your information. 

In conclusion, we wish to express our appreciation for the extensive work 
that has been performed by the subcommittee and the attention which, as a 
consequence, has been directed to excise tax problems. Excise taxes are technical 
and difficult to adminster. We believe periodic public review of the problems 
inherent in such taxes would be highly beneficial to the Internal Revenue Service 
as well as to taxpayers. It is our recommendation, therefore, that the subcom- 
mittee on Excise Tax Technical and Administrative Problems be continued on 
a permanent basis. If it is continued, a forum would then be available for public 
discussion of any excise tax problems that may arise in the future. 

Respectfully submitted. 

J.D. SECREST, 
Executive Vice President. 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington 25, January 23, 1956. 
RApDI0-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION, 
777 14th Street NW., Washington 5, D.C. 
(Attention: Mr. James D. Secrest, executive vice president.) 


GENTLEMEN : This is in response to the request made in your letter dated Decem- 
ber 1, 1955, for a ruling that radio and television components suitable for use on 
or with commercial (nonentertainment type) radio or television receiving sets 
only, are not subject to the manufacturers’ excise tax. Your request for ruling 
relates to the effect of the amendments contained in Public Law 367 on the 
applicability of the tax imposed by section 4141 of the Internal Revenue Code 
of 1954 to the sale of such components. 

Section 4141 of the code provided in part: 


“Section 4141. IMPposITION or TAx. 


“There is hereby imposed upon the sale by the manufacturer * * * of the 
following articles * * * a tax equivalent to 10 percent of the price for which 
so sold : 

Radio receiving sets. 

Automobile radio receiving sets. 
Television receiving sets. 
Automobile television receiving sets. 
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Phonographs. 

Combinations of the foregoing. 

Radio and television components. 

Phonograph records. 
Except in the case of radio and television components and phonograph records, the 
tax imposed by this section shall apply only to articles of the entertainment type.” 

The last sentence of this section is the amendment added by section 2 (a) of 
Public Law 367. 

Section 4142 of the code, defining “radio and television components,” provides : 

“As used in section 4141 the term ‘radio and television components’ means 
chassis, cabinets, speakers, amplifiers, power supply units, antennae of the 
‘built-in’ type, and phonograph mechanisms, which are suitable for use on or in 
connection with, or as component parts of any of the articles enumerated in 
section 4141, whether or not primarily adapted for such use.” 

This section was not amended by Public Law 367. 

Generally, radio and television components may be classified according to 
their use as: 

(1) Those suitable for use only on radio and television receiving sets and 
phonographs of the entertainment type. 
(2) Those suitable for use on both entertainment and nonentertainment 
type end articles. 
(3) Those suitable for use only on nonentertainment type end articles. 
(4) Those suitable for use only on transmission equipment. 
As section 4141 imposes a tax only on receiving equipment, the fourth class is not 
concerned here. Since components falling within groups (1) and (2) are suitable 
for use on entertainment type articles, their taxability is not questioned. It is 
with respect to the third group that the question of taxability under section 4141, 
as amended, arises. 

It appears to be the contention of your association that the amendment to 
section 4141 should be read as modifying or restricting the first six classes of 
articles enumerated therein by, in effect, adding to each a phrase such as, “of 
the entertainment type.” Thus, the first class of articles enumerated would 
read : “Radio receiving sets of the entertainment type.” 

Section 4142 is then read as defining radio and television components as chassis, 
cabinets, speakers, etc., which are suitable for use on or with any of the articles 
enumerated as so modified in section 4141. Since section 4141 imposes a tax 
on “radio and television components” as defined in section 4142, according to 
this interpretation only components which are suitable for use on or with articles 
of the entertainment type are taxable. 

This conclusion requires an awkward construction of the code and finds little 
support in the House or Senate committee reports that accompanied the passage 
of Public Law 367. The amendment to section 4141 specifically excepts com- 
ponents, in confining the applicability to the tax to articles of the entertainment 
type. Only those articles of the first six classes enumerated (i. e., radio receiving 
sets, automobile radio receiving sets, television receiving sets, automobile tele- 
vision receiving sets, phonographs, and combinations of any of the foregoing) 
which are of the nonentertainment type are exempted by the amendment. As 
section 4142 was not amended by Public Law 367, it is presumed that the definition 
of radio and television components was not intended to be changed. This section 
defines components as chassis, cabinets, speakers, etc., which are suitable for use 
on any of the articles enumerated in section 4141. The amendment to section 
4141 does not affect the enumeration of the various classes of articles, it only 
qualified the imposition of the tax with respect to the first six. Section 4142 
then defines components as chassis, cabinets, speakers, etc., which are suitable 
for use on any of the articles enumerated, as enumerated, in section 4141, and 
such components are taxable without qualification under section 4141. Therefore, 
components which are suitable for use only on articles of the nonentertainment 
type are subject to the tax. 

You suggest that the amendment to section 4141 was drafted in its present form 
because of the impracticability of classifying components as being of the enter- 
tainment or nonentertainment type. You point out that components as such, 
without suitable combination with other parts, can have no entertainment value 
and, therefore, section 4141 could not have been amended to impose a tax on 
“radio and television components of the entertainment type” or “the following 
articles (of which components is one) of the entertainment type” without raising 
the possibility that no components would be taxable. However, it would appear 
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from the House and Senate reports discussing Public Law 367 that this was not 
considered a problem, or in any event that all components without qualification 
were intended to be taxed. Both House Report No. 1308 and Senate Report No. 
1162 state: 

“The tax on radio and television components and on phonograph records will 
continue to apply, whether or not the articles are of the entertainment type.” 

If Congress had intended by Public Law 367 to restrict the tax on components 
to those suitable for use on articles of the entertainment type, it could have been 
done in a less ambiguous fashion and without raising the present problem. 
When it was desired to limit the tax on refrigerator components as well as on 
refrigerators to items of the “household type,” the purpose was accomplished 
by amending the definition of components as well as the section imposing the 
tax on refrigerators (Revenue Act of 1942, sec. 614). Section 4111 of the 1954 
code imposes a tax on household type refrigerators, household type quick-freeze 
units, combinations of household type refrigerators and quick-freeze units, and 
“refrigerator components.” Section 4112 of the code provides in part: 

“As used in section 4111 the term ‘component’ means cabinets, compressors, 
condensors, * * * for, or suitable for use as parts of or with household type 
refrigerators or quick-freeze units * * *” [Italics supplied.] 

It would have been clear that no tax was intended to be imposed on components 
suitable for use only on nonentertainment type articles if section 4142 had been 
amended by Public Law 367 to define components as: 

“* * * chassis, cabinets, speakers, * * * which are suitable for use on 
or in connection with, or as component parts of any of the articles enumerated 
in section 4141 which are of the entertainment type * * *.” 

However, section 4142 was not amended and it is only by indirection that the 
taxability of components can be qualified by “suitable for use on articles of 
the entertainment type.” 

It is your suggestion that the overall intent of Public Law 367 was to withdraw 
all nonentertainment type items, both end articles and components, from the scope 
of the tax. If Congress had intended by such amendments to change existing 
law and now tax only entertainment type components, there should be some 
clear statement of such intent. The committee reports, however, indicate an 
opposite intent. Senate Report 1162 provides in part: 

“The bill would make no change in the type of radio or television com- 
ponents which are taxable when sold separately from the set. Thus, under 
the bill, as well as under present law, the following radio and television 
components will continue to be subject to tax: chussis, cabinets, tubes, 
speakers, amplifiers, power-supply units, antennas of the built-in type, and 
phonograph mechanisms. These components will continue to be subject to 
tax when sold as repair or replacement parts whether or not the set in 
which the part is to be used is of the entertainment type.” 

and, 

“The tax on radio and television components and on phonograph records 
will continue to apply whether or not the articles are of the entertainment 
type.” 

In your statement you explain that the first quotation above does not mean 
that all specific items taxable under prior law are still taxable; that a tube, 
for example, used only in a nonentertainment type set will continue to be subject 
to tax. It only means, according to the statement, that the same type of items 
(i. e., chassis, cabinets, tubes, etc.) are contained in the definition of components. 
This explanation has reference to the fact that Public Law 367, as originally intro- 
duced in the House, defined only cabinets and tubes as components, whereas the 
bill in its final form made no change in the items defined as components. 

The committee reports do not make any clear reference to the original draft 
of the bill. Also, your explanation does not take into account the last statement 
of the quotation unless it is read: 

“These components, if they are suitable for use on articles of the enter- 
tainment type, will continue to be subject to tax when sold as repair or 
replacement parts whether or not the set in which the part is to be used is 
is of the entertainment type.” 

Moreover, your statement does not explain the second quotation. 

The quotations are clearer if taken to express an intent that there should be 
no change in the taxability of components. When it is said that “The bill would 
make no change in the type of radio and television components which are taxable 
when sold separately from the set,” what is likely to have been intended is that 
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components are to remain taxable regardless of “‘type’; that is, regardless of 
whether they are of the entertainment or nonentertainment type. This interpre- 
tation is consistent with the amendment to section 4141, which specifically excepts 
components in confining the applicability of the tax to articles of the entertain- 
ment type. 

In view of the foregoing, it is concluded that sales of all radio and television 
components, regardless of their suitability for use only on articles of the nonenter- 
tainment type, are subject to the tax imposed by section 4141 unless they fit 
within the exemption provided in section 4220. 

Very truly yours, 
R. J. Bopp, 
Chief, Excise Tax Branch. 


Carreory 3—Exctses on Facriirres AND Services (ADMISSIONS, 
CoMMUNICATIONS, TRANSPORTATION, Ec.) 


AMERICAN FEDERATION OF MUSICIANS 
OF THE UNITED STATES AND CANADA, 
THE TWENTY PERCENT TAx RELIEF COMMITTEE, 


Washington, D. C., January 23, 1956. 
Hon. JERE Cooper, 


Chairman, House Ways and Means Committee, 
New House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Cooper: The Treasury’s published comments in rebuttal 
to our national economic survey respecting the 20-percent cabaret tax are so 
unrealistic that we cannot let them stand unchallenged before friends such as 
you. 

No useful purpose would be served by us engaging the Treasury’s spokesman 
in newspaper debate on this score, but we wish you, in particular, to be familiar 
with the fallacy of its quoted position. Hence, the enclosure from one of our 
chief economists, Dr. Robert C. Shook, who helped guide and evaluate the 
months-long fieldwork of Research Company of America in arriving at the con- 


clusion that repeal of the 20-percent tax will result in added income to the 
Treasury. 


Sincerely, 


Hat LEYsHON, 
Ezecutive Director. 


RESEARCH COMPANY OF AMERICA, 
New York, N. Y., January 20, 1956. 
Subject: Article in Washington Evening Star, January 12, 1956. 
Mr. Hat LEYSHON, 
Hal Leyshon and Associates, 
292 Madison Ave., New York, N. Y. 


Dear Mr. LeysHon: An article in the Washington Evening Star, January 12, 
1956, made certain statements which I should like to call to your attention. 
These statements, according to the article, represent the views of the Treasury 
with regard to the elimination of the 20-percent cabaret tax. This memo describes 
our difference of opinion with the views expressed in this article, and the reasons 
for it. 

The article states that numerous proposals now before Congress to reduce 
the cabaret tax from 20 to 10 percent would cost the Government $20 million 
a year in revenue. Since $20 million is approximately half of the present 
revenue from this source, this statement implies that a reduction in the rate 
of the tax will have no beneficial effects whatsoever on the businesses subject 
to it, or on the earnings of their employees. 

We know, of course, that we cannot prove that repeal of the 20-percent cabaret 
tax will be followed by substantially increased employment of musicians, or 
that the loss of cabaret tax revenue will be more than offset by an increase 
in ineome-tax payments. We do believe, however, that our study provides strong 
evidence in support of these conclusions, and that this evidence is significant. 
If the Evening Star article gives an accurate report of the Treasury’s views, 
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it seems to me that this evidence is now being ruled out of court, so to speak, on 
the grounds: 

(a) That the increase in the cabaret tax from 5 percent in early 1944 had no 
effect whatsoever on entertainment policy of establishments subject to it; and 

(b) That there will be no effect whatsoever on the entertainment policy of 
these establishments if the 20-percent cabaret tax is now eliminated or substan- 
tially reduced. 

My own feeling that such assertions are utterly unrealistic has been influenced 
by an extensive and intimate contact with both proprietors and patrons in the 
field. There are other reasons, however, for questioning the validity of such 
contentions. Mr. Copeland, in behalf of the Treasury, made a study of what 
happened when the tax was raised from 5 percent in 1943 to 30 percent (and 
then 20 percent) in 1944. This study reports very substantial changes in enter- 
tainment policy at that time, and assigns full responsibility for these changes 
to the high tax rate. It does not seem reasonable to me to agree that the tax 
rate was chiefly responsible for a greatly reduced use of entertainment facilities 
when it was increased in 1944, and yet to insist that this continuing high tax 
rate has had no responsibility for the further decline which has occurred in the 
use of these facilities since 1944. 

What will happen if this tax is repealed? In seeking an answer to this 
question, we need not (and did not) rely on the testimony of the proprietors 
themselves. Their testimony must be evaluated in a practical and realistic way. 
and to do so, we must consider certain facts which, to the best of my knowledge, 
are uncontested : 


(a) The overall position of the great majority of these establishments is very 
depressed. 


(b) The proprietors of these establishments have a capital investment in their 
entertainment facilities. 

(c) These facilities are now being used only to a very limited extent. 

(d) The great majority of these proprietors believe that an increased use 
of these facilities will improve greatly their personal position, provided the 
20-percent cabaret tax is repealed. 

If these facts are uncontested, as I believe them to be, there can hardly 
be a serious doubt that elimination of the 20-percent cabaret tax will be fol- 
lowed immediately by a very substantial increase in the use of the dancing and 
entertainment facilities which exist now within these establishments. The mere 
fact that these proprietors believe that such a course will help their position 
is an exceedingly strong indication that they will follow it. 

Logically, we must also ask whether an increase in the use of these enter- 
tainment facilities, upon repeal of the cabaret tax, will be lasting. Will it 
accomplish the desired results? Will it accomplish any results? 

(1) The answer to these questions, of course, cannot be subject to proof in the 
ordinary sense of the word. The Treasury, without presenting any evidence to 
supports its position, takes the view that elimination of the cabaret tax will 
result in a complete loss of revenue from this source, with no offsetting increase 
in income taxes. We, on the other hand, though estimating that the increase in 
employment and income-tax payments will be less than proprietors of these 
establishments expect it to be if the tax is repealed, present what I consider 
very significant evidence to support our conclusion that there will be a worth- 
while and lasting increase. 

I particularly call to your attention my opinion that the Treasury’s statement 
on this matter is indefensible, either on the grounds of evidence, or of the logic 
by which these small businesses are influenced, or of current and prospective 
social and economic conditions within the economy as a whole. 

(2) There is another point on which I find myself in disagreement with the 
Evening Star comment. In this article, the tax is described as a “conspicuous 
form of luxury tax.” But this description, though popular, is not accurate. 
Most of the big night clubs and hotel rooms have turned out their lights and 
closed their doors. Most of the big taxpayers are already out of business. I 
state this as a fact based on our own evidence, but it could be checked easily 
enough by an examination of cabaret-tax reports. Most of the places that remain 
open are small businesses, and most of their patrons are working-class people. 
Our evidence indicates that 86 percent of the places stil) open in 1954 paid a 
eabaret tax of less than $2,500 a year; this also could be checked easily by con- 
sulting the files of the Internal Revenue Bureau. Places like this, which consti- 
tute the great majority, are not places to which wealthy or high-salaried people 
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take a party of guests “to whoop it up a bit,” as the Star article says. Yet these 
sinall and inconspicuous places are extremely important to the musician, in his 
search for employment. 

(3) The article states that “the Treasury has ‘no evidence’ that the reduction 
of the cabaret tax would increase employment of musicians and hike their income 
taxes enough to offset the initial tax loss.” 

If this refers to our study of the depressing effects of this tax on the earning 
power of musicians, it involves a rather serious misquotation of our conclusions. 
We do estimate, very conservatively, I feel, that loss of cabaret-tax revenue if 
the tax is repealed will be more than offset by increases in income-tax payments, 
but not from musicians alone. Specifically, we estimated that: 

(a) Considering only those musicians (about 40,000) new earning a major part 
of their living in these establishments and reporting little or no income from 
other sources, there will be an increase in personal income-tax payments of about 
$16 million if the cabaret tax is repealed. 

(b) There will be an increase in income-tax payments, by the establishments 
themselves, of approximately $36 million if the cabaret tax is repealed. 

The combined increase in income taxes from these two sources alone, at $52 mil- 
lion, exceeds 1954 cabaret-tax revenue by about $12 million. 

The estimated increase in income-tax payments by the establishments took 
into consideration the proprietors’ own estimates. As you know, supervisors and 
interviewers were trained to question or reject estimates that seemed implausible, 
and to eliminate any optimistic bias. I would point, moreover, that such “inten- 
tion surveys” have good standing within the Government; for example, the sur- 
veys of consumers’ buying intentions sponsored by the Federal Reserve Board 
are similarly based on consumers’ intentions, and are regarded by officials gen- 
erally as providing significant evidence with regard to future developments. 

Let me emphasize the fact that this estimate makes no allowance whatsoever 
for increased income-tax payments by the 13,000 musicians who earn less than 
$2,000 a year in these establishments; by entertainers or ohter employees of 
these establishments; for the fact that many establishments not now providing 
dancing or entertainment because of the high tax rate will do so if the tax is 
repealed; or for the increased income-tax payments by such establishments, or 
by musicians, entertainers, and others they would hire. 

Sincerely yours, 
Rosert C. SHOOK. 


CLuB MANAGERS ASSOCIATION OF AMERICA, 
i February 14, 195€. 
Hon. AIME J. FORAND, 
Chairman, Subcommittee on Excise Tax Technical 
and Administrative Problems, Committee on Ways and Means, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Foranp: The Club Managers Association of America, representing 
more than 1,500 managers of business, social, and country clubs in the United 
States, met in national conference from January 18 to 21, 1956. The discus- 
sion of excise-tax inequities was one of the most important items on the agenda. 

As vice president of the association and chairman of the legislative committee, 
I have been asked to call these technical and administrative problems to the 
attention of you and your subcommittee. We realize our association’s comments 
and suggestions are being submitted somewhat later than those of other groups, 
but we know you will understand it was necessary that our submission be delayed 
until final action was taken at our annual national conference last month. 


LIFE MEMBERSHIPS 


Briefly, our association is pleased to note from the report of the staffs of the 
Treasury Department and the Joint Committee on Internal Revenue Taxation 
dated January 9, 1956, to your subcommittee, that there is full agreement a 
change should be made in the’ annual tax on life memberships in social clubs. 
As noted on pave 24 of that report, the present system may result in a tax bear- 
ing no relationship to the amount paid for the life membership or the value of the 
perquisites. Many life memberships in clubs are owned by members who, by 
necessity, have become absent or nonresident members, never able to take an 
‘active part in the club. In many cases the dues tax on such memberships must 
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be paid by the clubs themselves because of commitments made many years ago 
when the clubs were initially soliciting investment capital to begin operations. 

Our association strongly endorses the recommendation of the Treasury and 
the Joint Committee on Internal Revenue Taxation staffs that the annual tax 
on life memberships be equivalent to the tax on the annual dues and member- 
ship fees of the type of annual membership providing privileges most nearly like 
those of the life membership. For example, where a life member is nonresident, 
he should be required to pay only the club dues tax required of a regular non- 
resident member. 


HONORARY MEMBERSHIPS 


Revenue Ruling 55-198, Internal Revenue Bulletin 1955-14, 25, as amended in 
I. R. B. 1955-42, 28, has caused considerable concern and confusion among tax- 
payers and club managers. In this ruling the Commissioner of Internal Revenue 
has defined “life membership” in a club to include “an honorary member of a 
club who is entitled to the use of the facilities of the club for a period of in- 
definite duration.” The Revenue ruling uses as example (d) “all members who 
have been active resident annual members of the club for a period of 40 years 
or more.” 

In Revenue Ruling 55-198, the Commissioner has misinterpreted the term 
“life memberships” as it appears in section 4241 (a) (3). Originally, the term 
was meant to include those memberships which are granted for life as a result, 
for example, of a substantial initial contribution by the member, this initial 
contribution not being subject to the club dues tax. Section 4241 (a) (3) was 
intended to charge the club dues tax on that membership so long as the life 
member continued to use the club actively without paying any further dues on 
which the club dues tax would apply. 

The Commissioner has now taken this term “life membership” and stretched 
it to include this unique situation where, after 40 years of contributions and 
payments of club dues tax, a member is released from payment of any further 
dues. This is different from life memberships, because for the 40 years prior 
to such honorary membership, the member has paid both club dues and club 
dues tax. 

Many clubs have provided for such honorary memberships after long and 
active participation by members, not only because of the honor, but also because 
many older members 75 or 80 years of age usually have very little occasion to 
use the club. It is also true that such members may no longer have the income 
to pay dues and tax. Under Revenue Ruling 55-198, it would be necessary in 
such situations to ask the member to withdraw from the club if he could not 
pay the club dues tax. 

For example, in a social club where the dues would be $150 per year, the club 
dues tax would be $30 per year whether or not the honorary member ever at- 
tended the club. However, it is now understood the Internal Revenue Service 
will permit the club dues tax to apply to a lesser amount of dues established 
by club bylaws where it can be shown that the 40-year members use the club 
substantially less than active resident members. 

It is recommended that section 4241 (a) (3) be amended to provide that, for 
the purposes of the club dues tax, the term “life membership” should not include 
those honorary memberships granted to members who have been active resident 
annual members of a club for a period of 40 years or more. 


MINISTERIAL AND SPECIAL MEMBERSHIPS, AND HONORARY MEMBERSHIPS GRANTED 
THE WIDOWS OF MEMBERS 


What has been said above regarding the inequity of the club dues tax on 
honorary memberships after 40 years of active membership also applies to the 
other classes of memberships listed as examples (b), (c), and (e) in Revenue 
Ruling 55-198. To tax such memberships as full active resident annual member- 
ships is unfair and inequitable. 

Our association recommends that where no club dues are assessed upon such 
honorary members, no club dues tax should be required to be paid. 


DUES TAX ON LOCKER FEES 


One nuisance tax which causes serious confusion and difficulty has been the 
so-called tax on locker fees announced by the Internal Revenue Service in 
tevenue Ruling 55-318, I. R. B. 1955-21, 33. 
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In that ruling the Internal Revenue Service held that charges for lockers 
for a period of more than 6 days came within the meaning of “dues” as defined 
in section 1712 (a) of the Internal Revenue Code of 1939 (now sec. 4242 of the 
1954 code). The assessment and collection of this de minimus type of tax 
has caused more administrative expense and loss of time on the part of club 
managers than almost any other tax. The revenue collections under this in- 
terpretation of the term “dues” are negligible. 

The Internal Revenue Service has also ruled that not only are locker rentals 

The Internal Revenue Service has also ruled that not only are locker rentals 
subject to the tax, but the tax must also be paid on charges for cleaning of golf 
clubs. Since this charge is usually about $1.50 per month, the club managers 
are charged with a responsibility of collecting 30 cents club “dues” tax per 
month from only those members who ask for the cleaning service. 

Our association recommendts the elimination of this type of nuisance tax 
by a change in the Internal Revenue Service position noted above, or a legis- 
lative change in section 4242 to make it clear that dues refer to assessments or 
charges for social or athletic privileges or facilities, not housekeeping necessities. 


PROCEDURES FOR OBTAINING CLUB DUES TAX CREDITS OR REFUNDS 


We agree entirely with the recommendations at pages 43 and 44 of the report 
of the staffs of the Treasury and the Joint Committee on Internal Revenue Tax- 
ation regarding improvements in the regulations under section 6415 (a) and 
6415 (d) to facilitate credits or refunds of dues tax. If these improvements 
ean be made administratively by the Internal Revenue Service, as noted in the 
report, it would help to ease the club managers’ ever-growing tax accounting 
burdens. 

Should you or the members of your subcommittee or your staff care to have 
further information on the points set forth in this letter, our legislative com- 
mittee would be glad to meet with you at your convenience, or submit the addi- 
tional data by mail. 

Respectfully, 
RicHarp E. DALEY, 
Vice President. 


Please address reply to Richard E. Daley, manager, Army Navy Country Club, 
Arlington, Va. 


THe Texas Co., 
LEGAL DEPARTMENT, 
New York, N. Y., November 10, 1955. 


Re Subcommittee on Excise Tax Technical and Adminisrative Problems 


Mr. Leo H. Irwin, 
Clerk, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


Dear Mr. IRWIN: On October 13, 1955, I appeared on behalf of the Mid-Conti- 
nent Oil & Gas Association to testify before the Subcommittee on Excise Tax 
Technical and Administrative Problems. During my testimony, Chairman 
Forand asked if the association would submit suggested language for the amend- 
ments which we were proposing. I stated that the association was working on 
such language and would submit it within 30 days. 

In accordance with the foregoing, I enclose herewith for filing, insertion 
in part 2 of the record of the hearings before the subcommittee, and distribution 
to members of the subcommittee 40 copies of Suggested Amendments to the 
Internal Revenue Code of 1954 Relating to Transportation Taxes, as proposed 
by the Mid-Continent Oil & Gas Association. 

For your convenience in this connection, my testimony begins on page 473 
of part 1 of the printed record of the hearings, and the reference to submission 
of suggested language for the amendments appears in the middle of page 476. 

Very truly yours, 
Epwarp H. ScoHLaupr. 
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MiIbD-CONTINENT Ort & GAS ASSOCIATION 


SUGGESTED AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1954 RELATING TO 
TRANSPORTATION TAXES 


Sec. 1. Amend section 4262 by adding the following new subsection (g) : 

“(g) CERTAIN OIL AND Gas OPERATIONS,—The tax imposed by section 4261 shall 
not apply to amounts paid for transportation in the course of, and constituting 
an integral part of, oil or gas exploration, drilling, or producing operations.” 

Sec. 2. Amend section 4272 by adding the following new subsection (f) : 

“(f) Cerrarn Om aANp Gas OPERATION.—The tax imposed by section 4271 shall 
not apply to amounts paid for transportation in the course of, and constituting 
an integral part of, oil or gas exploration, drilling, or producing operations.” 

Sec. 3. The amendments made by this act shall apply with respect to all taxes 
imposed by sections 4261 and 4271 of the Internal Revenue Code of 1954 and 
sections 3469 and 3475 of the Internal Revenue Code of 1939, from the dates 
of their respective enactments. 


Carrecory 4.—DocuMENTARY Stamp TAxeEs 


THe AMERICAN BANKERS ASSOCIATION, 
Washington, D. C., February 15, 1956. 
Hon. AIME J. FORAND, 
Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, Committee on Ways and Means, Washington, D. C. 


Dear Mr. ForAnD: I wrote you on behalf of the American Bankers Association 
on January 31, 1956, with respect to the proposal made to your subcommittee by 
the staffs of the Treasury and the Joint Committee on Internal Revenue Taxa- 
tion for subjecting long-term promissory notes (more than 1 year) to the docu- 
mentary stamp tax imposed by section 4311 of the Internal Revenue Code A 
copy of that letter is enclosed for your convenience. 

I am enclosing herewith several copies of a memorandum in opposition to this 
proposal, which has been prepared by this office in cooperation with a number 
of the leading banks of the country with respect to the impact on bank credit 
operations of the proposal before your subcommittee. In this memorandum, we 
have attempted to show the effect of this proposal on specific types of credit 
operations and to indicate the serious and perplexing questions which would 
arise in determining the application of such a proposal, if enacted. 

We sincerely hope that the considerations raised in this memorandum will 
afford you and the members of your subcommittee sufficient additional informa- 
tion on which to appraise its effect on the banking industry and the mass busi- 
ness borrowers it serves. 

Sincerely yours, 
J. O. Brott, General Counsel. 


THE AMERICAN BANKERS ASSOCIATION, 
Washington, D. C., January 31, 1956. 
Hon. AIME J. Foranp, 
Chairman, Subcommittee on Excise Tax Technical 
and Administrative Problems, 
Committee on Ways and Means, Washington, D. C. 


Dear Mr. Foranp: In the report made to your subcommittee on January 9 
jointly by the staffs of the Treasury and the Joint Committee on Internal Revenue 
Taxation, there is included a recommendation to make long-term promissory 
uotes subject to the documentary stamp tax imposed by section 4311 of the 
Internal Revenue Code. While the report to your subcommittee does not 
specify what is meant by “long term,” the Treasury, speaking through Mr. Dan 
Throop Smith, Assistant to the Secretary, testified that a maturity of 12 months 
or more would be a reasonable definition. 

It is our opinion that this proposal, if adopted, would impose an unreasonable 
burden on ordinary commercial banking transactions, would create a purely 
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«rtificial distinction between promissory notes subject to tax and those not sub- 
ject to tax, would artificially make certificates of indebtedness of ordinary 
commercial loan transactions merely because they had a maturity of 1 year or 
more, would produce only minor revenue for the Government, and would primar- 
ily affect and hamper the great bulk of loans now made without difficulty to 
businesses of all types, particularly small business. 

In response to an invitation from Mr. Colin Stam, chief of staff of the Joint 
Committee on Internal Revenue Taxation, this association on December 1 
submitted a series of technical amendments to the Internal Revenue Code of 
1954, one of the most important of which recommended that section 4311 of 
the code be amended to make it clear that it does not apply to promissory notes 
evidencing bank term loans without regard to maturity of loan. The associa- 
tion made this recommendation on the ground that the application of the present 
provision of the code is to a limited extent unclear, and because of the negligible 
revenue loss involved to the Treasury, and that therefore it would be in the best 
interests of Treasury and business to exempt all promissory notes. While appli- 
cation of the present provision is unclear to some extent, the area of unclearness 
has affected only that group of bank term loans as to which it has been difficult 
to determine whether or not they possessed sufficient attributes of a bond or 
debenture so as to qualify as a certificate of indebtedness under the provision of 
the code. To our knowledge it has been clear that the provision would not and 
does not now apply to the great volume of ordinary, simple, commercial loans 
which could not reasonably be described as certificates of indebtedness within 
the meaning of the provision of the present code and the corresponding provisions 
of the 1939 code. 

The result of the staff recommendation is that, in order to reduce or eliminate 
ambiguity within a restricted area of transactions, a much larger area of 
transactions would be unnecessarily subjected to tax and the hampering burdens 
of compliance therewith. In our judgment, it would be better to leave the 
provision of the 1954 code as it now stands than to adopt the staff recommenda- 
tion with all of the unfortunate consequences it would bring to the banking 
industry and the business of the country which the banking industry serves. 

We earnestly ask you and the members of your subcommittee to give the most 
careful consideration to the impact of the staff recommendation on the banking 
industry and the business borrowers of the country. 

Your cooperation in this matter would be greatly appreciated. 

Sincerely yours, 
, General Counsel. 


MEMORANDUM IN OPPOSITION TO THE RECOMMENDATION RESPECTING AN AMEND- 
MENT TO SECTION 4311 OF THE INTERNAL REVENUE CODE or 1954 


GENERAL CONSIDERATIONS 


Under date of January 9, 1956, there was submitted to the Subcommittee on 
Excise Tax Technical and Administrative Problems of the House Committee on 
Ways and Means a recommendation for an amendment to section 4811 of the 
Internal Revenue Code of 1954. The effect of the amendment proposed by this 
recommendation would be to specify that long term (i. e., 12 months or more) 
promissory notes to banks should be subject to the tax imposed on the issuance 
of certificates of indebtedness by a corporation. This would represent a reversal 
of the congressional policy followed since the amendment to the Internal Revenue 
Code in 1924 which eliminated the tax on evidence of indebtedness issued in con- 
nection with bank loans. 


This memorandum is submitted in opposition to the proposal. 


1. Bank loans, regardless of duration, are inherently different from investment 
financing 

Bank credit invariably arises from a continuing and close working relation- 
ship between lender and borrower. This is not dependent upon maturity. The 
borrower usually has depository and other relationships which entitle it to the 
bank’s business and money advice and justify its reliance upon the bank for con- 
tinuing reasonable financial support. The bank is often the company’s last 
resort if unforeseen crises arise and other financing channels are not available. 

Bank credit is used for varying purposes and the specific dollars are seldom 
identifiable. The more traditional form of bank credit is to finance seasonal in- 
ventories and receivable swings. Some of these cycles may well run beyond a 
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12-month period, as for example, louns to finance the company’s investment in 
defense work where the commitment and production period runs over a longer 
period. Another example would be loans to finance civilian equipment such as 
jet transports or electric generating equipment where the construction cycle 
runs for several years. Other bank term loans and revolving credits are used 
by business to pay for capital additions during a construction period. In many 
instances, upon completion of the project and the determination of final costs, 
the borrower repays the bank loan through public financing in the securities 
market. The bank loan provides for prepayment, usually without penalty, in 
this event. Both the lender and borrower must contemplate the possibility that 
the security markets may not make such refinancing possible or feasible. For 
that reason a bank credit of this character might provide the borrower with the 
right to convert the construction hank loan into a term credit maturing over a 
period of years which might run as long as long as 10 years. It is a common 
occurrence for these bank term loans to be rewritten at frequent intervals as 
changes occur in the borrower's money needs and financial programs. A case in 
point would be a leading airline and a leading bus company whose changing re- 
quirements have resulted in revision and refunding of their bank term loan 
urrangements at almost annual intervals. Changes in the lending group also 
occur from time to time as the amount of the credit varies and the company’s 
banking relationships are adjusted thereto. Would it be equitable for each of 
these necessary term loans to be taxed? In these cases the agreements usually 
have some reasonable conditions which set forth the understanding with the bor- 
rower assuring the maintenance of his financial position. There is a wide dif- 
ference, however, between these agreements and the documentary structure of 
investment financing. 


2. The imposition of a tax on bank lending will result in undesirable and unsound 


banking practices 

It could result in the use of overdraft facilities for the extension of bank 
credit as is done in many foreign countries to avoid the issuance of evidences of 
indebtedness. This would not be a sound development. 

The most serious consequence of such a tax might be the tendency to lead 
borrowers and lenders to avoid the tax and possible duplicate taxation by en- 
deavoring to finance long-term requirements through short-term borrowings: 
The obvious advantages inherent in the practice of paying term loan indebtedness 
in installments over a period of years will be lost resulting in the undersirable 
practice of necessitous renewal of maturing indebtedness which the borrower 
could not be expected to pay at one time. 

Term lending by banks is a comparatively recent development. Back in the 
1920's, for example, many of these same transactions now handled through the 
term loan channels were handled on short-term notes of a year or less. The 
proceeds of the loans were frequently used for construction or long range pur- 
poses. There was frequently an understanding with the bank that the short- 
term notes would be progressively renewed or carried until they were refunded 
in the investment markets. The consequences were often disastrous for both 
banks and borrower. One case in point is that of a manufacturer of printing 
presses which extended credit to its customers over a period of 48 months but 
borrowed from banks and on commercial paper on 90-day notes. When the bank- 
ing picture tightened in the 1930's the bank loans could not be renewed because 
the company’s receivables were freezing up. The credit delinquencies turned out 
to be temporary, but because of the maturities which could not be extended, the 
company was reorganized and both banks and stockholders suffered losses. It 
is now clear that the company should have had term bank credit for at least as 
long as the term of its receivables. Banks today have many credits of this char- 
acter running for periods of more than 12 months which are flexibly adjusted 
up and down as the company’s needs change. Such commitments are certainly 
not investment securities and it would be improper to assess a securities tax on 
these agreements either originally or at the time of their periodic adjustment, 

In lieu of term loans back in the 1920's, banks were frequent purchasers of 
corporate bonds. These were purchased from underwriters or investment 
bankers and the corporations, of course, received the proceeds. Banks gen- 
erally had an unhappy experience on these investments. (1) They were subject 
to market fluctuations. (2) They were negotiated by third parties—the invest- 
ment bankers, and the banks who were the ultimate purchasers of large amounts 
of them had little, if anything, to say about the terms. (3) The holders had no 
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long range obligations to see the situation through. (4) These corporate bonds 
frequently had sudden death maturities of large amounts not related to the com- 
pany’s cash flow and dependent upon refunding. While there is an important 
place for corporate bonds in the investment markets, the current practice of 
using the bank term loan vehicle to cover the portion of these money needs which 
are being handled by the banks is sounder and more effective and efficient than 
the corporate bond route. These are the reasons which have resulted in the 
great growth in bank term loan lending to the advantage of both borrower and 
lender. 


8. The imposition of a tar on bank credit would probably result in a curtailment 
of sound bank credit and not in any corresponding increase of revenue to the 
Treasury. 

The consequences of this presumptively abortive revenue measure would be to 
impair the constructive and sound facility of term lending, to force a retrogres- 
sion in respect of the separation of investment and lending activities of banks, to 
create an inconsistency with the policies of the Banking Act of 1935, to penalize 
American industry for the employment of a useful and sound method of financing, 
especially to penalize growing and changing industries in adjusting their credit 
arrangements to meet changing needs and conditions, and to handicap the Federal 
Reserve Board in its administration of credit controls. 


SPECIFIC CONSIDERATIONS 


1. If the lender is a bank, a note evidencing any of the following types of loans 
to corporations may be subject to the tax if the criterion of taxability of a note 
is longer than 1 year term. 


A. Commercial loans 


(i) Term notes (this expression probably includes any note payable in install- 
ments over a period longer than a year). 

(ii) Note not payable in installments, with a fixed maturity longer than a year. 

(iii) Short-term notes, whether payable in 30, 60, or 90 days, or even longer 
(less than a year), which by agreement or understanding are to be renewed at 
each maturity if a stipulated amount of principal is paid. The final payment 
may be 2 or 3 years after the loan was originally made. 


B. Collateral loans 

(i) Insurance loans. 

(ii) Certain other types of collateral loans. 

(iii) Short-term loans made upon the same basis as referred to in A (iii) above. 
C. Real estate loans 


(i) Almost without exception corporate real estate loans have maturities of 
longer than a year. 


D. Personal loans (loans made and carried in the personal loan or consumers’ 
credit department of a bank) 


(i) A majority of corporate loans, whether secured or unsecured and whether 
with or without a comaker or endorser, have a stated maturity of longer than 
a year. 

(ii) At the time of making of many types of loans of this character the interest 
is computed in advance and added to the face of the note. Would the tax be 
computed in this case on the face of the note or on the actual amount of dollars 
lent? 

(iii) Under a special plan banking form of loan, i. e., where the note is payable 
at a stated date in the future but the borrower agrees to pay at certain stated 
intervals prior to the stated maturity of the note a stated amount of money, 
which is deposited to a so-called hypothecated account and the hypothecated 
account is assigned to secure the loan, the lending institution obligates itself 
to credit the funds in the hypothecated account to the payment of the loan at the 
stated maturity of the loan. Any amendment, such as that proposed, should be 
worded in such fashion so that the agreement on the part of the lending institu- 
tion to so apply the funds in the hypothecated account would in no way constitute 
an obligation subject to the tax. 
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2. Corporate obligations which originally are not subject to tax because the 
term thereof is less than the time required to make the obligation subject to 
the tax should not become subject to the tax if a new obligation of a duration 
which otherwise would subject the obligation to the tax is issued as the result of 
reorganization or other workout of the obligation. 

3. Today many obligations of corporations, especially public utilities, are in 
the form of conditional sales agreements in order to obviate the necessity of 
obtaining ICC or State public utility consent. These obligations are not evi- 
denced by a promissory note or notes but are simply evidenced by an agreement 
in the conditional sales contract that the purchaser will pay a stipulated sum 
at stipulated times. These agreements usually run for periods of 5 years or 
longer. Any amendment should be so drawn as to make it definite and certain 
whether this type of obligation is or is not subject to the tax. 

4. A provision similar to the one referred to in the next preceding item is some- 
times also found in corporate leases of one kind or another involving a lease 
of either chattel or real property. Would this type of obligation be subject to 
the tax? There might be a close question where the lessee has the right to 
elect and does elect to apply the rentals to the purchase price of the property. 
Again, any amendment should be clear one way or the other. 

5. Banks issue obligations such as time certificates of deposit. Any amend- 
ment should specifically exclude this type of obligation. 

6. Revolving credits: A. If the amendment provides that a note with a ma- 
iurity longer than a year is subject to the tax, it would seem that questions may 
arise under revolving credit financing. Suppose the bank establishes an 18- 
month revolving credit for a particular borrower, so that under certain condi- 
tions and provisions the bank is obligated to lend and the borrower is permitted 
to borrow not to exceed a specified amount at any time during said 18-month 
period, repay the borrowings in full or in part and reborrow. 

(i) Suppose the notes evidencing the borrowing under this revolving credit 
are payable 90 days after the date. (Of course, the notes issued during the 
last 3 months of the credit would not be 90-day notes.) Would all or none of 
these notes be taxed? 

(ii) Suppose the stated maturities of the notes were fixed to coincide with 
the end of the 18-month period. Would only the notes with an actual maturity 
of more than 1 year be taxable? 

(iii) Suppose the notes had maturities to coincide with 10 months from the 
date the revolving credit was established and at the end of that period all notes 
were consolidated into 1 note payable 8 months after date. Which of these 
notes, if any, would be taxable? 

7. If the Internal Revenue Code were amended to make a note having a 
maturity of more than a year taxable would a note be taxable with a 11-month 
maturity if at the end of that period the note were extended by way of separate 
ugreement without a new note actually being executed and delivered to evidence 
the loan? Would it make any difference if at the time the loan were made there 
was no agreement that the extension was to be granted but, in fact, an extension 
was granted? 

8. If the Internal Revenue Code were amended to make all notes having a 
maturity of more than a year subject to the tax, what would be the result if 
the note were originally a 15-month note and it was renewed thereafter for 3 
successive 5-month periods? Would each renewal note also be subject to the 
tax, or would only the last two, or would none of the renewal notes be subject 
to the tax? 

%. Under the present code it would appear that the lending institution is 
primarily obligated for the tax. It would be most helpful to lending institutions 
if they were relieved from liability. After all, the lending institution has no 
real interest in the transaction other than to obtain interest. In all other types 
of issue tax all the parties to the transaction have an interest therein much dif- 
ferent than that of payee of a note evidencing the loan made by such payee. 

10. It would seem that if the code is so amended to cover many of the notes 
above referred to then mechanics should be set forth as to how the stamps are 
to be affixed and canceled so that lenders could protect themselves against 
claims that the tax had not been paid. Certainly if the stamps are affixed to 
the obligation the lender will lose its evidence upon the payment of the obligation. 

We believe the foregoing general and specific considerations support our 
opposition to this proposal. 
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Carecory 7—Taxes on DisTuttep Spirits, Beer, AND WINES 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
November 22, 1955. 
Hon. JERE COooPer, 
Chairman, House Committee on Ways and Means, 
Washington, D. C. 


Dear Mr. Cooper: Attached is a copy of a letter addressed to me on November 
17 by Mr. J. F. Lanser, president, Arizona Brewing Co., Inc., Phoenix, Ariz. Mr. 
Lanser comments regarding certain proposed amendments to the Internal Rev- 
enue Code sponsored by the United States Brewers’ Foundation. 

I will appreciate it if the views of Mr. Lanser can be held in the committee for ft 
consideration at such time as the committee studies the legislation. 

Yours very sincerely, 





CARL HAYDEN, 
United States Senate. 


ARIZONA BREWING Co., INc. 
Phoenix, Ariz., November 17, 1955, 
Hon. Cart HAYDEN, 
Senator from Arizona, Senate Office Building, 
Washington, D. C. 


My Dear SENATOR: We note that there have been proposed amendments offereu 
to the Internal Revenue Code, sponsored by the United States Brewers Founda- 
tion. We seriously question this sponsorship by the United States Brewers 
Foundation. To my knowledge this has never been brought up to the member- 
ship or directors of this organization. We believe it is actually a few members 
on the executive committee trying to get these amendments through. 


Proposal number 1 


Where a brewer owns and operates 2 or more plants the present law (sec. 5412, 
I. R. C.), authorizes the brewer to transfer beer without payment of tax either 
in bottles or kegs from 1 brewery to his branch brewery, and to pay the tax 
when it is removed from the second plant. It is now proposed to broaden the 
law so as to permit a brewer who controls subsidiary plants, operating as sepa- 
rate corporations, to transfer beer without taxpayments to such subsidiary 
plants; the tax to be paid upon removal from these subsidiary plants. 

My comments upon this particular proposal are as follows: 

This proposal if adopted would authorize large brewers operating more than 
one plant or controlling subsidiary plants, to ship packaged or keg beer to all 
such plants, and keep such beer in storage for an indefinite period, without 
taxpayment, pending delivery to the brewer’s customers, or his subsidiary’s cus- 
tomers. 

Even the present law, which permits transfers of untaxpaid beer to branch 
plants of the same brewer, is discriminatory and objectionable to small brewers 
as class legislation favoring large competitors. Any liberalization of the present 
law would broaden the present discriminations and would consequently be more 
objectionable. The present law should be repealed rather than amended, in 
the interest of fair competition. 

Insofar as the law as now in effect, and as proposed to be amended, would 
permit a large brewer to ship bottled or keg beer to distant points, and keep such 
beer in storage for an indefinite period, without taxpayment pending delivery 
to customers, it gives the big brewer an unfair competitive advantage over local 
and regional brewers at these distant points, who incur tax liability immediately 
after their beer is removed for delivery to local or regional customers. 

These local and regional plants are not permitted to establish warehouses 
away from the brewery to be used as distributing points to which packaged and 
keg beer might be shipped, untaxpaid, for storage pending delivery to customers. 
However, the large brewers with branch plants may discontinue or curtail brew- 
ing operations at these branch plants, and use them primarily as distributing 
warehouses for beer produced elsewhere. Now it is proposed to extend this 
discrimination by allowing the brewer to use the plants of his subsidiaries as 
storage places for untaxpaid beer pending delivery to customers. 
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Before the present law, section 5414, Internal Revenue Code, was enacted, 
large and small brewers were on an equal footing; each paid his tax when the 
beer was removed from the brewery for consumption or sale. Each had a large 
capital investment in the product, represented by the excise tax, immediately 
upon removal from the brewery. Under the present law and the proposed amend- 
ments, the small brewer must continue to make his capital investment by paying 
the tax immediately while the large brewer with branch plants enjoys the com- 
petitive advantages resulting from long periods of deferred taxpayment during 
storage at distant points. The discrimination is obvious and the present law 
should be repealed rather than liberalized in the interest of fair competition and 
equal treatment for all. 


Proposal No. 2 


This proposal relates to the establishment of bottling houses away from the 
brewery. It is proposed to define a “brewery” as a place where beer is “produced 
and packaged” or where it is merely “packaged,” and to permit the beer to be 
transferred without payment of tax from the point of production to a distant 
bottling plant masquerading as a brewery; the tax to be paid upon delivery to 
customers from such bottling plant. 

Coupled with this is a proposal to amend the regulations (sec. 245.211), so as 
to permit beer to be shipped from the brewery to the bottling plant in tanks, tank 
cars, tank trucks, tank ships, barges, or deep tanks of vessels. 

My comments upon this proposal are as follows: 

This proposal is another device of the big brewers, designed to put the remain- 
ing small brewers out of business. It was first proposed shortly after repeal of 
the 18th amendment, but the vast majority of brewers in the United States 
rebelled against it, and efforts to put it across were discontinued. Before the 
outbreak of World War II the large brewers had secondary brands of beer such 
as Old Milwaukee, Faust, and Red, White & Blue. 

These were shipped in taxpaid hogsheads, or barrels from breweries in the 
Midwest, to wholesalers in distant States. These wholesalers bottled the prod- 
uct and affixed the brewers label, and sold the product locally in competition with 
beer produced by local and regional plants; and at a price comparable to the 
local price. This practice seriously injured local operators, but the shipping 
brewers desired to put on even greater pressure by seeking permission to ship 
the beer in tank cars or tank trucks, rather than in hogsheads or barrels. For- 
tunately, for the small brewer, the war created a beer shortage and the proposal 
was put aside. It is now dragged out of the closet and proposed again. 

This proposal should be considered in connection with the proposed amendment 
to section 5412, Internal Revenue Code, which I have commented on above. The 
objections voiced to the amendment of section 5412, Internal Revenue Code, are 
equally applicable here. Both proposals involve class legislation of the most 
obvious kind, the adoption of which would result in unwarranted discrimination 
against the vast majority of brewers in the United States. 

Aside from the discriminatory nature of the proposal it is open to criticism 
on the following additional grounds: 

1. By statute, as well as by dictionary definition and common usage for cen- 
turies, a brewery is an establishment where malt beverages are brewed. You 
can’t change the facts of the situation by law. It would be just as logical to 
define a brewery as a cheese factory as it would be to define it as a place where 
no malt beverages are brewed. 

2. If bottling plants which produce no beer are to be established under the 
guise of breweries at distant points from the place of production, why should a 
few large brewers have a monopoly on these bottling plants? Here again is an 
unwarranted discrimination against free enterprise. A few large brewers are 
not the only ones competent to operate independent bottling plants or to be 
entrusted with the privilege of doing so. Any law which would close the door on 
free enterprise in this field, as is proposed, would probably be unconstitutional. 

3. The proposed shipment of untaxpaid beer in tank cars to bottling plants 
would endanger the revenue, create opportunities for diversion, and muitipiy the 
administrative and enforcement problems of the Treasury. 

4. The proposal involves a revolutionary and unwarranted change in brewing 
and bottling procedure in effect for nearly a century. Its adoption would entail 
the repeal or modification of section 5051, Internal Revenue Code, which up to now 
has prevented the removal of beer from any brewery for consumption or sale in 
any container larger than a hogshead. 
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The provisions of section 5051, Internal Revenue Code, for all of the reasons 
stated, should not be amended to permit the use of tank cars or tank trucks in 
the brewing industry; nor should any brewer be permitted to ship beer, untax- 
paid, in any kind of container, to a distant bottling plant operating under the guise 
of a brewery. 

In conclusion, I wish to reiterate that either of these proposals, and particularly 
the one allowing tank car deals, would greatly increase the Alcohol and Tobacco 
Tax Units’ cost and manpower. It would be completely ruinous to the individual 
regional brewers throughout America. Anything you can do to deter the ac- 
ceptance of the amendments will be greatly appreciated by us. 

Very respectfully, 





J. F. LANseEr, President. 






NATIONAL Retart Liquor PACKAGE STORES ASSOCIATION. INC., 
Worcester, Mass., October 25, 1955. 
Mr. JAMEs W. RIDDELL, 
Subcommittee on Hecise Tax Technical and Administrative Problems 
of the Comimttee on Ways and Means, 
House of Representatives, Washington, D. C. 

Dear Mr. RippeLL: Thank you for your letter of October 21 in which you 
apprise that the matter of which I wrote Congressman Forand is receiving 
consideration. 

We appreciate this very much, but I respectfully call to your attention our 
request is that retailers be permitted the right to make claim for refunds directly 
on distilled spirits destroyed by casualty only in the event the original suppliers 
of the merchandise are no longer in business or are physically unable to do it 
for them. 

Under such a setup, retailers in monopoly States would still be able to apply 
for relief directly, but speaking for the retailers in the open States, we feel 
having the suppliers handle such situations as they did on an emergency basis 
is an ideal method of taking care of it. We urge, therefore, that there be no 
change from that precedure in the permanent legislation. We would greatly 
appreciate having the permanent legislation written that way. 

Again let me thank you for the consideration which the committee is giving 
us in this matter. 

Sincerely yours, 
BENJAMIN JOSEPHS, 
President. 


Carrcory 8. Taxes on Topsacco Propucrs 






Liccerr & Myers Tosacco Co., 
New York, N. Y., January 19, 1956. 
Hon. AIME J. FORAND, 
Chairman, Subcommittee on Excise Tax Technical Problems, 
Committee on Ways and Means, 
New House Office Building, Washington 25, D. C. 


DeAR Mr. CHAIRMAN: Although we have communicated with you several times 
before, and I am sure you know our point of view about deferred tax payments 
on cigarettes (the return system) I nevertheless want to encroach upon your time 
and that of your colleagues for a moment to comment-on recent developments : 
(1) The appearance of Mr. Dan Throop Smith before your subcommittee on 
January 10 and (2) a suggestion that initiation of the return system would 
“cost” the Treasury money because it would have to borrow to make up for 
“lag” funds on cigarette-tax receipts. 

1. It was a matter of grave disappointment that the report to your subcom- 
mittee dated January 9 prepared by the staffs of the Joint Committee on Internal 
Revenue Taxation and Treasury Department did not even mention the problem. 
We understand that Mr. Smith, when before you on January 10, did have some- 
thing to say: his claims about “revenue loss,” however, have been pretty much 
destroyed before now. 

We wrote December 7 registering agreement with the proposal of November 4, 
1955, made by the Cigar Manufacturers Association which, so far as that 
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association is concerned, may now be academic but was as of then a sound plan 
and still is. 

Our basic belief, expressed to you in our letter of October 11, 1955 (copy 
enclosed) is that at the earliest possible date, preferably July 1 this year, the 
cigarette industry should be put on a return basis calling for a return and pay- 
ment on the last day of a month for production in the preceding month, i. e., 
on January 31 we should make return and pay for our production the preceding 
December. If a very short run palliative to quiet Treasury fears seems to you 
to be called for we would, of course, be happy to yield to your judgment. 

2. We are much troubled by a suggestion which has lately seemed to take 
more concrete and obstructive form, i. e., that if the Treasury should institute 
the return system it would be required to borrow in order to make up for the 
lag in daily receipts of cigarette taxes. We think that this suggestion is 
strictly theoretical and almost frivolous. Having notice that the Treasury 
balances are consistently in the billions, we simply do not believe that if the 
return system were instituted the Treasury would borrow a nickel. To begin 
with, the $250 million sometimes referred to as the lag, is overstated. After the 
institution of this system the Treasury would never be more than a month 
behind. We urge you to disregard this borrowing argument. 

If Mr. Whiteside’s letter of January 6 is to be construed as implied recogni- 
tion of some force in this Treasury borrowing argument we disagree with its 
premise. We believe the Treasury's argument was brought forward late in the 
day and on a forensic basis. 

We, therefore, earnestly recommend that your committee propose mandatory 
legislation to require obedience by the Treasury to the clear import of section 
5703 of the Internal Revenue Code of 1954. 

Yours sincerely, 


F. H. Horan. 


JANUARY 31, 1956. 
Hon. AIME J. FoRAND, 
Chairman, Subcommittee on Eacise Tar Technical and Administrative 
Problems, Committee on Ways and Means, House of Representatives, 
Washington, D. C. 


Dear MR. CHAIRMAN: Prior to the public hearing held by your subcommittee 
during October 1955, we submitted a statement of our views concerning the 
deferment of the excise taxes on tobacco products, which you were kind enough 
to inelude in the printed record of those proceedings. 

We recommended that your committee take such action as might be neces- 
sary to require a prompt substitution of the delayed return system for the 
payment of excise taxes on tobacco products, and that provision be made for 
the filing of a monthly return and the payment of the tax on the last day of 
the month following removal, thereby giving effect to the reports of the 
congressional committees and the action of Congress. 

We may first summarize our statement of the necessity for relief and there- 
after prescribe a remedy more in detail. 

The unjust and discriminatory burden of financing the purchase of stamps 
daily and in advance of the sale of cigarettes and other tobacco products has 
been generally recognized. 

The report of the House Committee on Ways and Means stated that taxes 
on these products were required to be paid by the purchase of stamps to be 
affixed to packages or containers prior to or at the time of the removal of the 
products, thereby compelling the manufacturer to finance tax payments between 
the time the stamps were purchased and the time that they received payment for 
the taxed products from their vendees. Such financing increases the work- 
ing capital requirements of producers by many millions of dollars. In this 
connection the committee said : 

“Your committee’s action recognizes the burden of the present system on pro- 
ducers and provides a method whereby a changeover can be made to a delayed- 
return system” (H. Rept. 1337, 83d Cong., 2d sess., at p. 95). 

This admission of the unfairness of the burden was confirmed by the Senate 
Finance Committee in the following language: 

“The contemplated change to a delayed-return system is recognition of the 
burden of the present system on producers” (S. Rept. 1622, 83d Cong., 2d 
sess., at p. 129). 
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Congress likewise concurred in the finding of the unfairness in imposing a 
burden upon 1 or 2 industries which the more favored are permitted to escape. 
This was recognized by the enactment of chapter 52, section 5703, of the In- 
ternal Revnue Code of 1954. 

The proposed bill was described in part in the said report of the House com- 
mittee, pages 94 and 95, as follows: 

“A. Use of returns for payment of tax—In the case of the excise on both 
alcoholic beverages and tobacco products your committee has provided that the 
taxes are to be paid by returns rather than by the purchase of stamps.” 

The bill as reported provided that the Secretary might institute the return 
system at any time after January 1, 1955, ibid., page 95. 

That provision was deleted from the bill as enacted, which provides that 
(section 5703, Internal Revenue Code) : 

“(a) Persons liable to make return and pay tar.—The taxes imposed by 
section 5701 shall be determined at the time of removal of the articles and 
shall be paid by the manufacturer or the importer thereof by return. The 
Secretary (of the Treasury) or his delegate shall, by regulation, prescribe the 
period for which the return shall be made, the information to be furnished on 
such return, the time for making such return, and the time for payment of such 
tage e789 

Nor can the provision that collections shall continue by a stamp method until 
the regulations are promulgated justify the refusal to issue any regulations. 

Furthermore, subdivision (b) of the said section in authorizing the Secre- 
tary to continue to use tsamps does not authorize him to collect in advance. 
Instead it provides that the stamps are “to be used and accounted for.” 

Moreover, nothing in the Treasury statements, the House and Senate reports, 
or the bill as enacted indicates that the relief was to await the pleasure of the 
Secretary or be affected by the unrelated matter of the balancing of the budget. 
It was not the original promulgation but only the subsequent ext nsion of the 
time to make the return that was to be dependent on the fiscal situation (S. Rept., 
p. 129). 

No one seems to attempt to justify the discriminatory burden per se. The 
necessity of allowing deferred payments has long been recognized in the imposi- 
tion and collection on a monthly basis of excise taxes of other manufacturers, 
which in total greatly exceed the amount received from the cigarette manu- 
facturers. Nor can the unjustifiableness of the discrimination be obscured by 
referring to the delayed payment, freely allowed to other manufacturers, as a 
loss when applied to the tobacco industry. That which has been called a loss 
by the Treasury Department has heretofore been shown by other witnesses 
to result in an actual gain (hearings before the subcommittee of the Committee 
on Ways and Means, House of Representatives, 84th Cong., 2d sess., pp. 541, 587), 
even if the Government should be compelled to borrow money and pay interest 
thereon, the necessity for which has been denied. It has been estimated that 
the maximum interest that the Government could be required to pay in any 
event, would be approximately $5 million. On the other hand, the Government 
would save the expense of printing and furnishing the stamps at a cost of 
approximately $5 million. Furthermore, the companies would be relieved of 
borrowing capital to buy stamps in advance and paying interest thereon which 
presently approximates $8 million per year. But 52 percent of that amount 
would be paid to the Government as income taxes resulting from the diminished 
expense. What justification can there be for calling this actual gain a loss? 
Why then does the Treasury Department continue to ignore the reports of con- 
gressional committees and the clearly expressed congressional intent? 

These committees before favorably reporting on section 5703 considered at 
length the changeover method including the time required therefor if pursued 
with due diligence. 

Nevertheless, the Treasury Department has construed section 5703 as con- 
ferring upon the Secretary discretionary power to determine whether to give 
effect to the act of Congress, unlimited time to make a change over to the return 
system, and specific authority to make its determination in the light of its 
budgetary requirements, in the meantime imposing upon two industries the 
budgetary burdens which more favored industries are permitted to avoid. ‘The 
Treasury Department has thereby negatived the congressional purpose. 

If the Secretary is unwilling to provide regulations for the changeover in a 
year in which the production of goods and services has been proclaimed to be at 
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the highest rate in our history, how can he be expected to take the initiative in 
less prosperous days? When can he be expected to find a more appropriate time 
to eliminate the discrimination? 


THE REMEDY 


The attitude of the Secretary seems to justify, in fact to necessitate, an amend- 
ment to section 5703 of the Internal Revenue Code. This amendment should be 
drafted in language that cannot be misunderstood in order to give effect to the 
congressional intent. The said section should be amended to provide that the 
taxes imposed by section 5701 shall be paid by the manufacturer by return, and 
that the return shall be made and the tax paid on or before the last day of the 
month following that for which the return is made. 

This company recognizes that there may be a delay of payment during the 
month of changeover. This will not be lessened by procrastination. It may be 
minimized by providing for a gradual turnover. Furthermore delay only post- 
pones the Government’s opportunity to reap the gain. 

Nevertheless this company does not oppose a further provision in the proposed 
umendment minimizing or eliminating the impact for this and the next fiscal 
year, provided that the’said amendment shall now direct that the said monthly 
return system shall be made fully effective in 1957 if practicable but in no event 
later than the early part of 1958. 

But this company does vehemently oppose the do-nothing policy of the Treasury 
Department and is likewise opposed to leaving section 5703 unaltered after it has 
been so construed by that department. 

Any proposed daily return system, whether temporary or permanent, would 
provide no retief, but would result in continuing the discrimination and in 
increasing the administrative problems both for the industry and the Govern- 
ment. 

Moreover, the fact that one industry, apparently engrossed in problems deemed 
more important to it, may not be pressing for the relief herein sought, should 
not require a denial thereof to those rightfully entitled thereto. 

May we accordingly again recommend that your committee propose an amend- 
ment to section 57038 providing for the filing of a monthly return and the payment 
of the tax on the last day of the month following removal. 

Respectfully submitted. 

PHILIP Morris, INC., 
By ©. H. Kisser, Treasurer. 





CHADBOURNE, PARKE, WHITESIDE & WOLFF, 
. Washington, D. C., January 23, 1956. 
Hon. AIME J. FoRAND, 
Chairman, Ercise Tax Subcommittee, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: In recent testimony before your committee on behalf 
of the Treasury, Mr. Dan Throop Smith opposed changeover for tobacco manu- 
facturers to the return system of excise tax payment generally applicable to 
other manufacturers’ excises solely because institution of such a system would 
resnit in a revenue loss to the Treasury (transcript, January 10, 1956, at pp. 

5, 5455). Mr. Smith agreed with the chairman that “the actual loss to the 
freasury does not mean anything but the amount of interest which would be 
paid on any money borrowed to take care of [the] lag [in revenue collections |” 
(id. at 3S). The substance of the Treasury’s position was, nevertheless, that 
delay in getting tobacco revenue collections into the Treasury would result in 
such a substantial revenue reduction that it could not grant “any relief 
the scale involved” (id. at 45). 

Various estimates of the amounts of interest to be paid on Government bor- 
rowings to carry lag periods ranging from 15 days to 30 or 60 days were given 
during the hearing in an effort to determine “the scale involved” and we attach 
hereto a table (1) giving our company’s estimates in the hope of casting further 
light on this important issue. Our table is based on the daily tobacco revenue 
collection figures for the 1954 fiscal year used by Mr. Smith and shows, as to 
the 15, 30 and 60 day lag periods, estimates of (1) the peak amount of the lag 
(the balance due on the day before payment of the tax), (2) the amount to be 


on 
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borrowed to carry the lag—that is, the average amount of the lag—and (3) the 
interest cost to carry the average amount of the lag. Since total tobacco revenue 
collections in the 1954 fiscal year were $1,580,229,000, we believe it is readily 
apparent that the annual interest amounts—$s00,800 on borrowings to carry a 
15 day lag, $1,658,800 on borrowings to carry a 30 day lag, and $5,090,800 on 
borrowings to carry a 60 day lag—represents only a small fraction of overall 
revenue collections from tobacco. 

Nevertheless, in order to test Mr. Smith’s assertion that the ‘“‘revenue loss’’ 
from changeover would be too great to permit the delayed return system for 
tobacco, we have measured the impact of changeover for tobacco manufacturers 
to the return system with the greatest amount of lag (60 days) on (1) revenue 
collections for the 1955 fiscal year and (2) the total public debt subject to 


statutory limitation as of January 3, 1956. The results are given in table II 
attached. 





1. Cigars, manufactured tobacco, and snuff 


Interest required to carry the average amount of lag on cigars would amount 
to about three-tenths of 1 percent of revenue derived from excise taxes on 
that product. The same relation obtains between the amount of interest required 
to carry the lag on manufactured tobacco or snuff and revenue collections from 
these products: interest would be about three-tenths of 1 percent of excise 
collections. 

The impact of the amount of interest required on changeover for these products 
individually on the public debt or on total revenue collections, total excise col- 
lections, or even total tobacco excise collections is negligible. The largest 
amount involved—interest on borrowings to carry the lag on cigars—would mean 
a “revenue loss” equivalent to about nine-thousands of 1 percent of total tobaceo 
excise collections. The combined interest required to carry the average amount 
of the lag on all these products amounts to about one-hundredth of 1 percent of 
total tobacco excise collections, two-thousandths of 1 percent of total excise 
collections, three ten-thousandths of 1 percent of total revenue collections and 
one ten-thousandth of 1 percent of the public debt. 


2. Cigarettes 


The “revenue loss” involved in paying interest on borrowings to carry the 
average amount of the lag in cigarette collections would be equivalent to approxi- 
mately three-tenths of 1 percent of total collections derived from excises on 
this product alone, five-hundredths of 1 percent of total excise collections, and 
seven-thousandths of 1 percent of total revenue collections. Adding this interest 
amount to the public debt would be the equivalent of increasing the debt by 
about seventeen ten-thousands of 1 percent. 


3. All tobacco 


Inasmuch as cigarette revenues comprise more than 95 percent of all tobacco 
revenues, the impact on revenue collections of deferred monthly payment of all 
tobacco taxes is approximately the same as the impact from deferral of cigarettes 
alone. Interest to carry the average amount of the lag would be equal to about 
three-tenths of 1 percent of total tobacco excise collections, five-hundredths of 1 
percent of all excise collections, and seven-thousandths of 1 percent of all revenue 
collections. The public debt would be increased by eighteen ten-thousands 
of 1 percent by the addition of this interest charge. 

We believe these figures demonstrate that the interest amounts required, 
measured for the most part in hundredths, thousandths and ten-thousandths of 
1 percent of revenue collections, do not have any material impact on revenue 
intake and cannot fairly be characterized as too great a “revenue loss” to permit 
relief from the prepayment burden. Not only is the “revenue loss” insignificant 
by comparison with total revenue collected from tobacco products, but tobacco 
excise taxes continue to provide increased revenues with which to defray the 
interest cost to the Treasury on borrowings to carry the lag. Additional figures 
on tobacco excise collections released (after our January 6 letter to your eom- 
mittee) by the Internal Revenue Service on January 20, 1956, showed tobacco 
excise tax collections for the current fiscal year to that date to be more than 
$21 million in excess of collections for the comparable period of the 1955 fiscal 
year. Since tobacco colleetions for the period July 1 through January 20 in 
the fiscal year 1955 represented about 42 percent of the total fiscal year’s tobacco 
collections, it seems reasonable to project at this time that, on a comparable basis, 
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tobacco collections in the current fiscal year may exceed those of the previous 
year by as much as $45 million or more.’ Thus, increased revenues derived from 
increased volume in cigarette withdrawals may amount to moke than 8 times the 
interest cost to the Government to make applicable to this industry the delayed 
monthly return system of excise tax payment generally applicable to other 
manufacturers’ excises. 
At your committee’s hearings, Mr. Smith agreed that the stamp prepayment 
system now in force which requires tobacco manufacturers to advance excise 
tax money to the Government from their own resources or to pay interest on 
borrowings to prepay their tax constitutes “differential treatment” of these manu- 
facturers and has “no inherent logic” (Transcript, January 11, 1956, at p. 196). 
He further agreed with Mr. Harrison that “The whole question is as to whether 
; it is fair for the Government to have to pay the interest on that money or the 
i taxpayer,” stating ‘““That is the element of fairness. It is on the basis of that that 

the code was changed” (Id. at pp. 176-177). We believe we have shown that 
legislation requiring institution of the delayed monthly return system so urgently 
needed by tobacco manufacturers would not result in any significant “revenue 
loss” to the Treasury in interest costs and that amounts expended in interest 
will, in fact, be more than compensated for by increased revenue collections 
from tobacco products. 

We are deeply appreciative of the consideration our communications have 
received from you and your committee and trust that this present communica- 
tion, which has been prompted in large measure by the testimony of Mr. Smith, 
will also be carefully considered as an expression of our conviction that early 
legislation through your committee’s action is urgently needed to make the de- 
layed monthly return system effective. 

Respectfully yours, 





GEORGE W. WHITESIDE, 
General Counsel, The American Tobacco Co. 


TaBLe I.—Tobacco industry: Estimated interest costs to finance average amount 
of outstanding tar on change from daily payments of tar to payments on: 








' (1) 15th and 30th of month of removals; (2) 30th of month of removals; 
f (3) 30th of month of succeeding month of removals; based on average daily 
k collections of $4,400,000 for fiscal year ended June 30, 1954 
: 
{ Average monthly tax outstanding —_ ae 
Payment period | Balance 
Balance due | due on day | Average oer 
t beginning | before pay- | Total Average |~ aaa jlmonth| 1 year 
: | Of period ment of 
: tax | 
' a i ae Sy al 
? 
t Ist to 15th of month_- 0 |$61, 600, 000 |$61, 600,000 $30, 800,000 || » ane 
16th to 30th of month_| 0 | 61, 600, 000 | 61; 600, 000 | 30, 800, 000 | {*39, 800, 000 $66,733 | $800, 800 
30th of month of re- | | 
i ite ecine | 0 | 127, 600, 000 |127, 600,000 | 63, 800, 000 63, 800, 000 |138, 233 | 1, 658, 800 
: 30th of month succed- | 
b] ing removals. ..---_- | 132, 000, 000 | 259, 600, 000 |391, 600,000 (195, 800,000 | 195, 800,000 |424,233 5,090, 800 


i 


1This assumes that the cigarette tax will be maintained at the present rate as recom- 
mended in the President’s budget message to Congress. 
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SUBJECT INDEX (Part 1) 


(Nore.—This index pertains to part 1 of these hearings held on October 4, 5, 6, 7, 
11, 12, 13, and 14, 1955) 





Administration of excise tax laws (see also Internal Revenue Service, 
reorganization of ; Enforcement and collection procedures) : 
Advisory Committee on Excise Tax Administration, recommendation ‘ 
Page 
a de. ateescuinsrieaneneimmmmareleasalliaa an 294, 634 
Difficulties encountered and recommendations relating to. 15-37, 229-230, 232, 
233, 235, 264-265, 281-282, 291-295, 384, 527-536, 602-605, 632-635 
Fe Eo a ee eer Seon 14, 28, 35-37 
Admissions: 
Cabaret tax, difficulties encountered and recommendations relating to 
application of tax to: 


RS ceanlind ey. 602-603 
dk a ce eapanaseeiiitilenaecia 615-617 
OG ITI. CT AO tah cein 438-451, 617-618 


Tax-exempt organizations, benefit dinners, etc., held by__ 84-85, 483-487 
Club dues : 

Construction costs for pools, clubhouses, etc., treatment of __.______ 83-84 

Te Senn, OT UI Nn ie cicte 83 

Power of attorney, requirement of on claim for refund 

ixemptions from : 

Difficulties encountered, in general_____....................__ 80-81 

Recommendations relating to: 
Fine arts programs (opera, ballet, drama, symphony, etc.)_ 631-632 
Locker space and personal services, amounts paid for____.__ 593-594 
Skating rinks, privately operated________________ 425-429, 430-437 
Swimming pools, privately operated__._.____-___-- 425-429, 430-437 
Tax-exempt organizations, performances by__...--------- 630-631 
Theater tickets purchased by charitable organizations_______ 96 

Amusement devices, coin-operated. (See Stamp, Documentary, ete.—Occu- 
pational taxes. ) 


Appellate procedures: 
Sri Cris Cr 170-171 
Procedures presently employed and recommendations relating to_____ 24-25, 


32, 132-133, 138-140, 153-154, 156-157, 224-225, 233, 237, 254-255, 
257-258, 303-304, 358, 491-492, 587-589. 

Appliances—electric, gas or oil (see individual item) 

Automobiles, trucks, buses, trailers, ete. : 


Po RO RE. OS "Ea re 316-318 

Driver-training programs, where loaned to high schools by dealers 
a cinta iia tienen tune aes ial Sed 78-80, 479 

Spree, We en ee ele 27-330 


(See also: Exemptions and special relief provisions—Manufac- 
turers’ excise tax). 


TREO CI a en a a ii his hg in etnies nie bes sbicebbed 316-318 
Parts and accessories: 
Glass, automotive, tax base on___._..-____---__________ 324-327, 76-77 
Repair and replacement parts: 
Farm equpment, Tor Use 1k scsi cies crnsuicce 413-422, 73-76 
rn TCE I ewes 44, 402-413 
Recommendations relating to, in general_____.._______ 77, 274-275 
Seat covers, custom-made, application of tax to__-.---~- 78, 318-321 
Shipping containers, treatment as truck or trailer bodies_._._.__..___ 315 
Truck-trailers : 
Leases of, long-term, basis for tax on__-_-_-_- 313-314, 315-316, 422-424 
Low-bed, more than 8 feet wide, tax treatment of_.__._._..__--_-- 314 
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Bowling alleys, billiard and pool tables. (See Stamp; Documentary, 
etce.—Occupational taxes.) 


Business machines: Page 

ERs OF DRS FOE SES OR nih eb oie 600-601 
Carrying charges, exclusion from tax base of...--_-.---.....--..---_--_ 10-11 
Cheese, filled : 


Requirements relating to marking and selling, and tax treatment of_ 580-584 
Cigars, cigarettes. (See Tobacco, cigars, etc.) 
Clocks. (See Jewelry.) 
Collection procedures. (See Enforcement and collection procedures.) 
Communications : 
Burglar alarm service: 
Equipment and installation service, to exempt____-_--____ 463, 464-465 
Self-contained units, to exempt--_-__---__----__--_-- 463-464, 465-466 
Intercommunication and interior systems within a local exchange area 
(intraies), te Cee... oi eee 107-108, 453-455, 458-461 
Leased wires: 
Public utilities and other public services (civil defense warning 
systems, fire-alarm systems, etce.), where used by, to exempt__ 97-99 
Salaries of operators, exclusion from tax base of_____-_ 109, 452-453, 458 
Telegraph service: 
Common carriers, where used by in conduct of business, to 


CU i cs es Sew eagle oe 108, 455-456, 461 
Delivery of telegrams, amounts paid to telephone company for, 

OM lag a ape eg del lap ne oy arene er intense = Sn i a oe 462 
Foreign exchange trunks, wires leased from telephone company 

SE. Oe ee eee a ie ne car eek eiaaenraa 461-462 
Installation charges, to exempt__--_--___-_-_---~ 109-110, 452, 456-458 


Corporations: Issuance, transfers, sales, etc., of stocks. (See Stamp; 
Documentary, ete.) 

Credits. (See Refunds and credits.) 

Definition of terms: 


Inadequacy of, in general______-_----__--_-_--- 234, 242-244, 258-261, 277 
Recommendations relating to: 
SR RE eee eee ne eee cette oa anette ated ecanesiinccem 234 
Manufacturer (see also Manufacturers’ excise tax; Sales price, 
determination of) 25-50 oS 6-7, 62, 242-244, 277, 334-345 


Price (fair market, fair manufacturers’, etc.). (See Manufac- 
turers’ excise tax ; Sales price, determination of.) 

OIE 0e Ce eee ee ae ethan are a eat ea aren ong to ee ener en pei 70-71 

Definition, statutory, or listing by regulation of taxable and nontaxable 

articles: 
Recommendations relating to, in general______--__--__--____-~__~_ 234-235, 
244-245, 267, 272-273, 274, 291, 534, 633 
Specifically relating to: 


Auto parts and accessories: ooo Se ce 275 
OIG viens are dE are rn wees 270-271 
Jacks, lifting... Jovi, Jestuz2bis ok) Lio 39 28s or eee 256-257 
DOWNEY onsen ooiienrcncne ddan) ee eee) ee 268-269 
II i cencceee ersesunrintiirneuinsenetuindl tra ES Oa ee res 272 
Radio and television components____----------------___-_--__- 356 
Toilet preparations. ..cccceeiewcsacnwetememne enw So 271-272 
Water RORCRB canes cciccasscccssnsccucscu ll LU Se set 350-351 


Distilled spirits. (See Liquor.) 
Enforcement and collection procedures: 
Additional information and record-keeping requirements_____~-_ 283-290, 
, 311-312, 634 
Administrative procedures. (See Administration of excise-tax. laws. ) 
Collection, audit and enforceement—Methods presently employed and 
recominendations relating to..<2.-5) 20 Se eee 15-26, 
28-32, 150-152, 160-162, 167-168, 534-536 
Collection of tax, level or timing of, on: 


Gasolinen.) 26012 eR ip he Sie eS 467, 468, 469, 472-473 
FOTO see nee OS ee eee ae 592 
Liquor: 

WeOOP eee seers tI L PO. BE ae eel 499 
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Enforcement and collection procedures—Continued Page 
ey kg MEN SOE i EE Se 95, 322-324, 42-43, 392 
Tomset premavdtionee) 3°03 Sitoc Cone Oe ee 614-615, 629-630 
Seasonal items (skis, fireworks, etc.) .......--_--------------- 93-94 
Depositary receipts, to extend due date for________-_____----__-_--~-- 595 
Mailing of claims, statements, etc., by registered mail, to give conclu- 
N69 Ge0t Wiis Sin i we ee ek 2 ees 
Option to report tax liability on calendar or accounting month basis__ 237, 2! 
Revenue as compared to business volume_______-_-__---_---__-_~- 168-170 


Exemptions and special relief provisions (see also Refunds and credits) : 
Procedures, difficulties encountered, recommendations regarding, etc., 
im gomerel...in inn. s I a ee ed 
55-57, 5-6, 53, 10, 12-13, 80-83, 67-68, 100, 267, 357, 248, 233, 236, 
248-249, 47-50, 39-46, 274, 278-279, 609-610, 251-225. 
Recommendations relating specifically to: 
Accessories for end articles of manufacture___..___._______-___-- 7, 
58-59, 67, 72-73, 235, 246-247, 275, 276-277, 314-315, 600 
Admissions____ 80-81, 96, 680-632, 5938-594, 441, 483-487, 425-429, 430-437 
Automobiles, where loaned by dealers to high schools for use in 


Griver-traiming BPOGTOUE iii eet 78-80, 479 
Communications, base of tax on--_---- 97-99, 107-110, 452-462, 463-465 
Export, sales for__._._--- 7, 47, 275-276, 379, 381, 327-330, 357, 489-490 
Foreign governments, diplomatic representatives of, sales to__-- 48, 

253-254, 380, 381, 439, 443 
Ra iain icc is ch in eticacenichccceicensensaersintensitercainnisamia died 521-525 
Gasoline: far: derioultucal wiGs 62s i i SEIS 85-92 
Governmental units, State or local, sales to..____._____--_-__.----- 249, 

275-276, 525-526, 609-610 
SN iinitistiasicninialin ait atctittitmnicbieidi ts 12, 13, 41-42, 219, 530, 605-607 
Luggage, produced by handicapped persons__________________-_ 45 
Nonprofit institutions, purchases by__._-----_- 9-10, 39, 56-57, 137-138 
Oil, lubricating, rerefined___...__.______-- 51-53, 334-345, 345-348, 628 
MuGrigerates * womnpedbomitals iis bi on oleh 330-334 
Hephir: did - Septet: PET cree ccmumentesl thease 44, 


77, 274-275, 402-413, 254, 332-334, 413-422 
ere) COG viiiecrciceen nme ble J obSl ei tueck eel 94 
Stamp taxes: 
Documentary, base of tax on__-_____-__-_- 111-114, 226-227, 127 
Occupational, regulatory, etc. : 
Bowling alleys, billiard and pool tables, where no charge 


RO I a scccsttasiniemcisnstilecdiehinmaciicilsinstiiniin taste cad ae an, 129 
Cigarettes, where distributed without charge to veterans 
in hospitals by private concerns__.__________________ 132 
Toilet preparations, base of tax on___ 42, 9-10, 5-6, 272, 480-482, 610-615 
TaneeCne Ol peti a ee ee eS 82-83 
Transportation of property, base of tax on__________________ 99-100, 
110-111, 82, 105, 474-478, 490-492, 589-591, 597-599 
UHF and color television___.._..._-__________ 57, 358-359, 364-365 
TP I ii ie Th a a ge ih i 349-354 
Fans and air circulators: Limitation on applicability of tax on__________ 94-95 
Fire departments, volunteer: Status for tax purposes____._______ 98-99, 137-138 
Firearms (See Machineguns.) 
Fishing tackle: Determination of sales price of_.__._.._.________ 385-387, 388-393 
Furs: Difficulties encountered and recommendations relating to_______ 41, 532, 
521-525, 270-271 
Gasoline: 
Double taxation of, when placed in new cars for sale by manu- 
SOO Rh ee Bet 8) Se Tee 78, 276-277 
Exemption of, where sold for use by local public transportation 
COMmnOG 52S Sa ss See ie th a ee a ek Se 49-50 
Exemption of, where sold for agricultural use___._._________________ 85-92 
abort, 00106 - BiG ckiticccsbcciccdia cincinnati SL Ease 489-490 
Highway program, comments relating to__.___._________ 11-12, 49, 85, 90-92 
Taewel C8 COMOCtROe Olina i Sk os i i es 467, 468, 469, 472-473 
Refund of tax paid on when destroyed by fire, flood, or other casualty__ 51, 


216, 467, 469-471, 488-489 
Glass, automotive (See Automobiles, etc—Parts and accessories. ) 
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Page 
Governmental units, State and local: Exemption from tax of sales to, 
difficulties encountered and recommendations relating to__.__ 275-276, 525-526 
Hearings : Background, scope, purpose, procedure, etc. 1-3, 4, 60, 100-104, 136-137 
Incineratess. ean: Tax treatment Of6.3..644,-45i-56}e ot-eheionepesiions 59 
Interest :; Mixelusion from, tax: Ba@0- 00 smi - 6350s cncstateisentainSecsails 10-11 
Internal Revenue Service : 
Reorganization of, administration of excise tax laws under (see also 
Administration of excise tax laws) .........-...........---—.--~ 157- 
159, 162-164, 229-230, 240-241, 292-293, 308-309 
Rulings and regulations of (for references to specific rulings or regu- 
lations on individual items, see item involved. ) 
Methods presently employed in issuance of____---_----_------- 15-16, 
26-27, 28, 32-35, 37, 140-150, 155, 164-167 
Recommendations relating to revision, issuance and publication of. 71- 
72, 133-134, 154, 220, 230, 233, 237-238, 240, 255-256, 274, 281-283, 
290-291, 309-311, 355-356, 359-360, 362-363, 366-369, 370-372, 374, 
381-384, 411, 453, 528-534, 633. 


Jewelry : 
Aypeliate nroceinren foro. nce cenbeccuss dee baedtas- 587-589 
Cigarette lighters, tax applicable to... ~~ +1. nnn ensues 39-40 
Clocks, where used in automatic control devices_____.___------- 269, 605-607 
Clothing, where attached to, classification of _._.___-__.-_------------- 40-41 


Difficulties encountered and recommendations relating &, in general__ 268— 
270, 530-531, 532, 533 


Manufacturers’ level, to levy. at... sks estes ek cee 592 
Precious and semiprecious stones, clarification of test for taxability 

0b Be ene ee a ee 258-261 
Relicinte gutndses, for! use Of: eennnctios 12, 13, 530 
Shrinkage, requirements for and recommendations relating to record- 

beenineriot:.ci0 es eit ea eri 585-586 
Silver, imported and shipped direct to consumer_____--------------- 597 
Trade-ins of precious stones toward purchase of like articles of higher 

nrice tes DONC ON. . 3 ncciacnndtiedsaenetlensoain 219-220 

Lawn mowers, power: 

Difficulties encountered, in general__._.__._.____-__-_-_--------------- 599-600 
Pyraniidine “of tax: on: .- 22235 sc eee es 599-600 
Tires end tubes for, to exept... aa sac Sa ose Ch eh 600 
Warranties, expenses resulting from, adjustment of tax on____---_--~ 600 


Leases. (See Manufacturers’ excise tax—leases ; see also individual item 
involved. ) 


Liability for tax. (See also Manufacturers’ excise tax; Sales price, 
determination of; and Definition of taxable articles). Determination 


of prior to sale, reeommendations relating to__-_-_- 233-235, 242-245, 265-266 
Liquor: 
All: Refund of tax paid on where lost through disaster_______--_-_- 184, 


192, 211-215, 216, 519, 618-619 
Beer: Regulations on and tax treatment of, revision of, background 
information and recommendations relating to__.__-_----- 179-180, 498-521 
Distilled spirits: 


Bentieg period fer sccncsec se usiaasisss sesame 495-497 
Drawback of tax where used in nonbeverage products, recom- 
mendations relating t02<-ssiiccasinn Sccsiiusesseil ll 131, 492-494 
Imported, below proof, elimination of “wine gallon” as basis of 
Ot Gers nn nn ce crceeeieeee eee 131, 607-608 
Return system in lieu of stamp prepayment for_____-_----~ -. 119-122, 
1738-174, 560-561 
Revision of provisions relating to, Internal Revenue Service pro- 
posal for: 
Background information, difficulties encountered, ete__._-_-_ 4-5, 
130-131, 171-185 
Workite draft 00... 22 sccccanccamewanigiignebemeeebebeess 185-209 
Luggage, handbags, etc.: Difficulties encountered and recommendations 
BRIN 9555 ci one nw tthe setae 45-46, 272, 528, 529-530, 531-532 


Machineguns and other firearms: Revision of provisions relating to, In- 
ternal Revenue Service proposal relating to-_____--__--___-_--_-- 177, 178, 211 
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Manufacturers’ excise tax (see also individual items subject to) : Page 
All end products, to levy on in lieu of retail, recommendations relating 
Oeult sie witless oo Bs) 5 ee ee 88-39, 53-54, 


233, 235, 237-239, 241, 246-247, 256, 305, 448-449, 536 
“Arm’s length” transactions. (See Sales price, determination of—this 
topic.) 
Basis for, equalization of at different levels of distribution. (See 
Sales price, determination of—this topic.) 
Exemptions from. (See Exemptions and special relief provisions.) 
Intercompany sales. (See Sales price, determination of—this topic.) 
Leases of articles subject to, basis for tax on_---._.----------------- 57-58, 
313-318, 357, 422-424, 600-601 
Refunds and credits of. (See Refunds and credits.) 
Sales peice; @evermination* 06. iw iin i iene 2-7, 
43-44, 44-45, 92-93, 222-223, 267, 277, 306-307, 247-248, 235-236, 
239-240, 357, 360-362, 367-368, 372-374, 375-378, 385-387, 388-393, 


393-400. 
Tax Court, to give jurisdiction to in cases involving. (See Tax Court, 
U. 8.) 
Nonprofit institutions: Purchases by, to exempt_-__--_ 9-10, 39, 56-57, 137-138 


Oil: Transportation by pipeline of. (See Transportation; Property.) 
Oil, lubricating: 


Double taxation of, where placed in new car for sale by manufac- 


EE SL a isis aiccttstisniceisesenincn initialed ks biahcial a itiaeae de nko latinenlatiagicaieacaininen 78, 276 
Tibet aes a ee eh i hd ahd 489-490 
Refund of tax paid on, when destroyed by fire, flood or other casu- 

Nts os ee ek a ei i 488-489 
Rerefined, tax treatment of______--.----------- 51-53, 3384-345, 345-348, 628 


Parts and accessories. (See specific item involved.) 
Petroleum. (See Oil.) 
Photographic equipment : 


Diplomatic representatives of foreign governments, sales to_____-~_ 380, 381 

Wibscyumert, Peer: Gata eh a ie hi kn earecnitcs 379, 381 

Projectors of various types, rulings on__.....-..-....-.--------__~- 381-384 
Radio and television components : 

Moma Ga i ih i a se he i ek ed 66-67 

Difficulties encountered and recommendations relating to, in gen- 

UN irra eenietntirechcninnmennesinliieadss Loses Tasese Nese il eo eek 354-378, 275 
Leneen of, tex bees am. obeer seisio ew eo YL ee. 357 
"Tremeinitetisos: shoisos. ci? ah bl 2k oe 364-365, 60 
Te i ee siecle 56-57, 358-359, 364-365 


Recreational facilities. (See Admissions. ) 
Refrigeration components: 


Exemption of, recommendations relating to.___.______________ 275, 330-334 
Rebuilt, exclusion from tax base of value of parts received in ex- 
CRONE TO? .6neaels toes ee ek ose 2 332-334 
Refunds and credits. (See also Exemptions and special relief provisions) : 
Aguegtigneg ea penaes of Gea ler en crs hk 44-45 
Claims by manufacturers, to allow additional time for filing__________ 106 
Club dues, power of attorney requirement in claims relating to______- S4 
pa ES 7, 49, 65-70, 76, 106, 237, 252-253, 280, 379, 490 
Farm equipment, repair or replacement parts for________ 73-76, 414, 416-418 
Gasoline: 
Where destroyed by fire, flood, or other casualty_______________ 488— 
489, 51, 467, 469-471 
Where placed in new car for sale by manufacturer__________ 78, 276-277 
Governmental units, State or local, sales to._.._____--__ 7, 65-70, 76, 280, 379 
Liquor, where lost through disaster______ 184, 192, 211-215, 216, 519, 618-619 


Manufacturers excise tax, of, requirements relating to, difficulties en- 
countered, in general (“passing on” limitation, “proof of burden” 
test, “Ultimate purchaser,” etc.)_.____________ 56, 62-71, 72-73, 279-281, 
223-224, 233, 236, 250-251, 230-232, 254-255, 357-358, 368-370, 374 
Occupational stamp taxes, to allow for unused pariode on: 


Bowling alleys, billiard and pool tables__._...-._......________ 579-580 

Coin-operated amusement devices__................__.__.__.__. 592 
Oil, lubricating : 

Where destroyed by fire, flood, or other casualty___....__.______ 488-9 


Where placed in new car for sale by manufacturer________ 78, 276-277 
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Refunds and credits—Continued Page 
Procedures presently employed..__........--~--..-~~-.-~........-- 
Statute of limitations on claims for, to make coextensive with that 

on -Gaiioloney ‘Rennes SS a oe ese 
Tires and tubes, for use as accessories or in further manufacture of 

Gute UeG sna ntti a seep attiimnahi 66-67, 72-73, 76, 275, 276 
Warranties, expenses resulting from__.____.__---------- 60-62, 305-306, 600 

Regulations. (See Internal Revenue Service, rulings and regulations of.) 

Returns, filing of. (See Enforcement and collection procedures. ) 

Revenue, loss of (see also Exemptions and special relief provisions—dif- 

ficulties encountered) : 
hnnh Ce Se EB Eh stint ceeitinn 100-104 
Presi@ent’s pregrei ou boson eh Sos lesliogasbee abs 135 

Rulings. (See Internal Revenue Service, rulings and regulations of.) 

Sporting goods: Skis, children’s, to exempt___---_----------_----_----- 

Stamp, documentary, occupational, regulatory, etc.: 

Documentary : 
Bonds, where loaned and returned, discrimination against._._._.. 113 
Corporate stock, issuance, sale and/or transfer of : 
Distinction’ between par-value and no-par-value in deter- 
mintoe ete: ORs ooad Wu de aah 124-125, 127, 595-597 
Payment by check without use of stamps, to authorize____ 622, 626 
Restoration of aggregate par value of all certificates as 
basis for computation of tax on_-_-------_---- 116-117, 619-622 
Transfer of right to receive shares or certificates in cor- 
porate mergers where securities issued directly to holders 


of the component corporation, treatment of__....._-__ 115, 227 
Debentures, where converted into stocks, treatment of._..___-- 126-127 
Partnership interest, changes in, treatment of.__._____- 125-126, 226-227 
Promissory notes, taxability as debentures__________________ 115-116 
Real-estate conveyances to which State or local governmental? 

Unit. a party n..s:sccie nee ea eae Sl ats 111-113 
Securities, odd-lot transactions of, double taxation on__.________ 113 


Trusts, investment, created by religious organizations, exemption 
of shares: issued by.................—~ 2h ig al br 127 
Trusts, revocable, transfers between where grantor is the same__ 113-114 
Occupational, regulatory, etc. : 
Bowling alleys, billiard and pool tables: 


Exemption of, where no charge made______--_-__________-_ 129 
Refund of tax paid in advance for periods not open to 

SORT acest cresiintinemsinintnnitinsten niin OLAS FOL) DAR. 579-580 

Cheese, filled, recommendations relating to-_._____.._________-_ 580-584 


Coin-operated amusement machines : 
Classification of, rulings and recommendations relating to__ 561-579 


Refund of tax paid in advance for periods not used__________ 592 
Treatment of, where moved from place to place_______ 127-129, 634 
Return system, to adopt in lieu of stamp prepayment, for: 
Distilied sprite od sin cinco aes 119-122, 560-561 
Tobacco, cigars, ete_______-_ 536-560, 591-592, 602, 119-124, 626-628 
Statute of limitations: 

Deficiencies; quseqnements ( fols.25. dis oon tie 535, 634 
Refund; cleimp for.....2ob 5286 so G16 Sa 228 
Warranties, claims for refund resulting from expenses of__.__-__ 305-306 

Tax Court, United States, to give jurisdiction to in cases involving excise 
BR. Sere BT Ee sn icin tees ce acne 132-1383, 224-225, 237, 254, 


258, 303-304, 491-492, 588 
Television components. (See Radio and television components. ) 
Tires and tubes: 


Automobile accessories or in further manufacture of automobiles, for 


UNG 00nd. So kuose- clues. ee ZU eoe ee ee 66-67, 72, 276 
ewnrt; eblest ots kn. ih ee 66, 76, 275-276 
Lawn mowers; power, fOr 000) OW. id he ik wii nhesiecsnnae 276, 600 
State governments, sales t0.i2 202 ee ea ee 66, 76, 275-276 
Timing of collection of tax on__-..-.._------------ 42-43, 95, 322-324, 392 
Trailer dollies, for use on. gobs ee ea 72-73, 276 


Trailers, converter, for USe ‘ON_u oboe 314-315 
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Tobacco, cigars, cigarettes, etc. : 
All: Page 
Return system, to make mandatory in lieu of stamp prepayment, 
difficulties of stamp system and proposals for transition_._.. 119-124, 
216-218, 536-555, 556-560, 591-592, 602, 626-628 
Revision of provisions relating to: 


Background information, ete__._..______----- 171-175, 177, 178, 215 
TI I Cited ctieniginienntpieninddnsiaresdinaniiianianids 209-210 
Cigarettes: Veterans in hospitals, where distributed without charge 
to: Tie EWES CORGETON, Gh CURING. gi en tense 132 
Toilet preparations: 
Aromatic cachous, exemption of (Sen-Sen)—~---------- 42, 5-6, 272, 480-482 
Difficulties encountered and recommendations relating to, in general. 271-272 
Peenniiaie, renee Ole Ter WNW Wik cette eieene 9-10 
Manufacturers’ level, collection of tax at, opposition to__. 614-615, 629-630 
Miniature samples for demonstration or promotion use__--~-- 610-614, 615 
I aca ass sacl ecm 532 
Transportation : 
Persons: 
Fe eee ae RS A es 82, 589-591 
a Sa Ce isk cn dtciewetcn ens 82-83, 135 
Property : 
OE | en ee ee 99 
Farm commodities and livestock, to exempt___...-..__---_----- 99-100 
Ferryboat carriers, discrimination against__._._..._.._._.._.__-~ 106-107 
Housemoving, to exempt wire clearance and other incidental 
CHIE: SOG TO Ci stein chit ne 597-599 
Oil and gas, boat rentals for marine operations constituting an 
integral part of operations, exemption of_...._..._..._..-_-- 474-478 
Oil, by pipeline, exemption of where movements constitute an 
integral part of operation of refinery___.._._._._._._.______ 105, 490-492 
Pooling location within United States, to, where ultimately des- 
reer OG SR I cin eipinareaenian 110-111 
Trucks, truck trailers, etc. (See Automobiles, etc.) 
Water heaters: Plumbing item, to treat as_.._...____.._.._-.--.-_____ 349-354 


O 











